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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 177. Lire.—WNon-Payment of Premium.—Waiver.—lt was 
expressly agreed in the policy and application that the insurance 
should not be considered in force until the premium had been 
actually paid, and that no premium should be considered as 
paid unless a receipt had been given. The policy also provided 
that the agent had no power to alter its conditions, and was ac- 
cepted subject to its conditions. The application was procured 
by a local agent in the employ of the State agent, himself ap- 
pointed by the general agent to solicit applications, deliver poli- 
cies, and collect premiums. The local agent sent the policy to 
insured by mail, with a letter stating that he might send the 
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premium to him by one S., when he would forward the receipt, 
or he might pay it when he (the agent) “came up next time— 
no hurry about it.” The insured was in good health when the 
policy arrived, but died suddenly fifteen days afterward, without 
having paid the premium. In the agent’s book the premium 
was not marked as paid. Held, that the agent did not undertake 
to be personally responsible for the premium. When the policy 
is delivered the presumption is, especially in a joint stock com- 
pany, that credit was intended. 
Miller vs. Life Ins. Co., 12 Wall., 303. 


But this is not conclusive ; the question of credit must be de- 
termined from all the facts. Held, that the delivery was an at- 
tempted waiver of the condition requiring prepayment. Held, 
that the insured must be presumed to have known the terms of 
his contract, and that the agent had no right to waive them. 

Rice vs. Dwight Manuf. Co., 2 Cush., 80; Grace vs. Adams, 100 Mass., 
505 ; Hopkins vs. Westcott, 6 Blatch., C. C. R., 64. 

Held, that the company had power to authorize its agent to 
waive the policy conditions, but there was no evidence that it had 
done so. 

Union Mut. Life Ins. Co. vs. McMillen, S. C., Ohio, 1873 ; 4 Big., Life 
and Acc. Rep., 384. 

Held, that the attempted waiver must be regarded as ineffect- 
ual, and the insured is not entitled to recover. 

Davis vs. Mass, Mutual Life Ins. Co. 

Rep’d Jour’l, p. 736. U. 8. C. O. Vr. 


§ 178. Lire.—Noticeto Sub-agent.—Right to Paid-wp Policy.— 
The policy provided that on its delivery to the company, properly 
receipted and canceled, a paid-up policy would be given, provided 
the last premium should not have remained unpaid more than 
thirty days. The plaintiffs sent to the sub-agent, not employed 
by the company, but from whom the policy had been received, 
and to whom the premiums were paid, a notice of their desire to 
secure a paid-up policy, and to deliver, cancel, etc., the policy, 
with a request to forward the same to the company for its action. 
The notice was delivered to the agent within about twenty days 
after the premium was due, and was answered by the company 
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at the expiration of the thirty days, stating that the plaintiffs 
would perceive from the policy what was necessary to do, and 
when. Whereupon a formal discharge of the policy was executed 
and delivered to the general agent by plaintiffs, at the same time 
expressing a willingness to do whatever was necessary, and re- 
questing a paid-up policy. Held, in equity, that the plaintiffs 
had sufficiently complied with the requirements to entitle them 
to a paid-up policy. 

Morrison vs. American Popular Life Ins. Co. 

Rep’d Jour’l, p. 752. U.8. 0.0. N. H. 


§ 179. Lire.—Liability of Sureties on Bond.—An agent’s 
bond provided that the principal had been appointed agent “ for 
the purpose of procuring applications for life insurance and col- 
lecting premiums thereon.” At and prior to the execution of the 
bond two instruments had been executed between the agent and 
the company, by one of which he was appointed agent “ to effect 
all kinds of insurances,” and which provided for payment of com- 
missions on “ premiums and renewal premiums,” and for the 
forwarding of applications and payment of moneys received. By 
the other the company agreed to allow the agent commissions 
upon moneys collected on renewals issued or negotiated through 
the agency of M., which was to be applied toward the purchase 
of the said renewals, and upon payment of $1,000 the company 
agreed to transfer the renewals to the agent and afterward to 
pay him the same renewals as were paid to M. Held, that in 
case of ambiguity all the surrounding circumstances and relations 
of the parties at the time may be considered in interpreting the 
bond. 

Griffiths vs. Hardenburgh, 41 N. Y., 464 ; Matter of N. Y. Central R. R. 
Co., 49 N. Y., 414. 

Held, that the sureties were liable for moneys received by the 
agent on the renewals of M. as well as for moneys collected on 
insurances effected by himself. Nor did the fact that they had 
no knowledge of the second agreement until after the execution 
of the bond affect their liability, in the absence of any fraudu- 
lent misrepresentation as to such liability to which the company 
was a party. 





724 Digest of Decisions. [Oct., 


Casoni vs. Jerome, 58 N. Y., 315-321 ; McWilliams vs. Mason, 31 N. Y., 
294. Cases of Bigelow vs. Berton, 14 Barb., 123 ; Henderson vs. Marvin, 
31 Barb., 297 ; Wilson vs. Edwards, 6 Lansing, 134; Bagley vs. Clark, 7 
Bosw., 94 ; Grant vs. Smith, 46 N. Y., 93, distinguished. 


Western N. Y. Life Ins. Co. vs. Clinton. 
Rep’d Jour’l, p. 756. N.Y. 0. A, 


§ 180. Lirz.—Authority to Waive Payment of Premium.—The 
policy provided that the insurer’s liability should cease upon 
failure of the insured to pay the premiums when due, at the 
company’s office, or to the agent upon the production of a re- 
ceipt signed by the president or secretary. The agent was 
authorized only to solicit insurances, forward applications, and 
collect premiums. Held, that the company is responsible for 
the acts of the agent within the general scope of the business 
intrusted to his care, and no limitation of his authority will be 
binding on parties with whom he deals, which are not brought 
to their knowledge. 

Ins. Co. vs. Wilkinson, 13 Wall., 222; Miller vs. Phoenix Ins. Co., 27 
Iowa, 203; Ins. Co. vs. Colt, 20 Wall., 560; Bodine vs. Exchange Fire 
Ins. Co., 51 N. Y., 117 ; Owen vs. Farmers’ Joint Stock Ins. Co., 57 Barb., 
519 ; Carroll vs. Charter Oak Ins. Co., 10 Abb. (U. S.), 166; Sheldon vs, 
Atlantic Fire and Marine Ins. Co., 26 N. Y., 460. 

Held, that the agent’s power was limited to the collection of 
each premium when furnished with the renewal receipt, and he 
could perform no act in respect to subsequent payments, except 
as such power was renewed by each receipt forwarded. Held, 
that the insured had knowledge of such limitation by the policy, 
and had no right to infer greater power by any uncertain signs. 

Catoir vs. American Life Ins. & Trust Co., 33 N. J., 487. 


Held, that the company were not responsible for an unau- 
thorized waiver of payment by the agent. 


Merserau vs. Phoenix Mutual Life Ins. Co. 
Rep’d Jour’l, p. 765. 


§ 181. Lire—Payment of Premium to.—Power of General 
Agent.—Notice of Discontinuance-—The premium was forwarded . 
by insured, as he had been accustomed, by a postal money order 
to the general agent, within the required time. The agent was 
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absent from home, but his daughter, acting under his instructions, 
acknowledged,its receipt and wrote to the insured that her father 
would send a receipt on his return. The agent on his return 
forwarded the money to the company, but it was then past due, 
and the company insisted on a certificate of continued health, 
which the insured was unable to furnish. The general agency 
of the agent had been previously terminated by the company, 
and a notice had been sent to the insured, which had been seen 
in his possession, stating that the premium would become due, 
and directing him to forward it direct to the home office, but 
making no reference to the discontinuance of the agency. Held, 
that the company was bound by the dealing with the agent un- 
less the insured was notified of the termination of his agency. 


Story on Agency, 3 470. 


Heid, that the notice did not fairly imply that payment to the 
agent was prohibited, and did not indicate that his agency had 
terminated. Held, that the payment by money ‘order having been 
the customary method of the insured, was valid, and the authority 
given by the agent tohis daughter to receive premiums, was 
within the general scope of his agency. A notice was printed 
on the back of the policy that payment to an agent would not 
be deemed valid without the production of a receipt. Held, that 
this cannot be construed as a limitation of the authority of a 
general agent, and payment to him without the production of a 
receipt is valid. 

Boehen vs. Williamsburgh Ins. Co., 35 N. Y., 1381; Sheldon vs. Atlantic 
Ins. Co., 25 ib., 460 ; Sherman vs. The Niagara Ins. Co., 46 ib., 526. 

The agency was continued after its revocation for six months, 
for the special purpose of receiving such premiums as fell due, 
and forwarding them to the company, but no receipts in advance 
were furnished for such purpose. The premium in question was 
forwarded in the interval. Held, that this was a special waiver 
by the company of the instruction in the notice, and made the 
payment to the agent valid. 

McNeilly vs. Continental Life Ins, Co. 

Rep’d Jour’l, p. 769. 








Digest of Decisions. 


CONSTRUCTION. 


§ 182. AcomeEntT.—Killed while Intowicated.—An accident po- 
licy provided that “no claim shall be made under this policy 
where the death or injury may have happened while the insured 
was, or in consequence of his having been under the influence of 
intoxicating drinks.” Held, that the risk assumed under an acci- 
dent policy is extremely hazardous, and the object of the insurer 
was to incur no responsibility for accidents while the insured 
was under the influence of liquor, or where it resulted from his 
having previously been so. Held, that the company is relieved 
from liability where the insured was shot while under the in- 
fluence of liquor, even though the accident was not directly due 
to that cause. 


Case of Bradley vs. Mutual Benefit Life Ins. Co., 45 N. Y., 422; and 
Welts vs. Conn. Mutual Life Ins. Co., 48 N. Y., 34, distinguished. 


Shader vs. Railway Passenger Ass. Co. 
Rep’d Jour’l, p. 749. N.Y. 0. A. 


DESCRIPTION. 


§ 183. Fire.—Removal for Repairs.—A phaeton described in 
the policy as “ contained in a frame barn, etc.,’ was destroyed 
while removed to a carriage shop for repairs. Held, that the de- 
scription in the policy defining the risk is a warranty, and a re- 
moval not contemplated by the policy avoids the insurance in 
case of loss. 

Wood vs. Hartford Fire Ins, Co., 18 Conn., 544; Hall vs. East River 
Mutual Ins. Co.,'3 Selden, 370 ; Houghton et al. vs. Manuf. Fire Ins. Co., 
8 Metc., 114; Boynton vs. Clinton and Essex Ins. Co., 16 Barb., 254 ; 
Annapolis and Elk Ridge R. R. Co. vs. Balt. Fire Ins. Co., 32 Md., 37. 

Held, that the words must be construed with reference to the 
policy ; they mean only that the barn was the place of deposit 
when not absent for temporary purposes incident to use and en- 
joyment of the property. 


Peterson vs. Miss. Valley Ins. Co., 24 Iowa, 494; Fitchburg R. R. Co. 
vs. Charlestown Mutual Fire Ins. Co., 1 Gray, 64. Case of Annapolis and 
Elk Ridge R. R., supra, distinguished. 
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Held, that the policy was not vitiated by a reasonable removal 
for repairs, even though the risk was thereby increased. 
Billings vs. Tolland Ins. Co., 20 Conn., 139 ;. Shaw vs. Roberts, 6 Ad. 


and Ellis, 75 ; Leggert vs. Autna Ins. Co., 10 Richardson, 20 d. ; Towns- 
end vs. Northwestern Ins. Co., 18 N. Y., 168. 


McCluer vs. Girard F. & M. Ins. Co. 


Reported Jour’l, p. 743. Towa 8. C. 


EQUITABLE RELIEF. 


§ 184. Fime.—On the Ground of Arson.—Multiplicity of Suits 
—Equity will not declare a policy void subsequent to a loss, on 
the ground of fraud, where it is claimed that the insured pro- 
cured the policy for the sake of firing the building, and did so 
fire it, but it does not appear that any fraudulent device was 
resorted to in procuring the insurance, or that it was not a proper 
risk to be assumed. Nor is it a ground for relief, that numerous 
suits in attachment have been commenced against the insured, 
and the company summoned in each case as garnishee. The 
practice of the court will allow the several actions to be consoli- 
dated into one on proper showing. 

Gillilan vs. Nixon, 26 Ill., 50; Stahl et al. vs. Webster et al., 11 ILL, 
571. 

And were it otherwise, the company must first establish its 
defense at law, when chancery will interpose to prevent the right 
from being farther vexatiously litigated. 

Imperial Fire Ins. Co, vs. Gunning. 

Rep’d Jour’l, p. 760. 


EVIDENCE. 


§ 185. InLanp.—For .Jury.—Where the fact depends upon 
conflicting evidence, or inference to be drawn from facts proved, 
it is for the jury. 

Sherwood vs. Mercantile Mut. Ins. Co. 

Rep’d Jour’l, p. 747. N. ¥. 0. A. 


§ 186. Marins.—O/f Experts.—The testimony of experts, es- 
pecially underwriters, as to materiality, is admissible, and where 
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such testimony is undisputed, it must be accepted and govern as 
to the question of materiality. 

3 Kent’s Com., 284. 

Leetch vs. Atlantic Mutual Ins. Co. 

Rep’d Jour'l, p. 775. 


RISK. 


§ 187. Mariwne.—Variation of —Stowage not in the usual Place, 
—The policy was upon gold which had been stowed in the hold 
of the vessel outside the cabin and underneath the cargo. The 
alleged cause of loss was from perils of the sea. The undisputed 
evidence of experts was that the usual place of stowage was in 
or under the cabin, and that stowage among the cargo and in 
the hold materially increased the risk, except from barratry or 
theft, and was material to be known by the underwriters. Held, 
that the testimony of experts as to materiality is admissible, and 
if there is no conflict of evidence, must govern. 

McLanahan vs. Universal Ins Co., 1 Peters, 170; 3 Kent’s Com., 284. 


Held, that the stowage of cargo in a safe and proper manner, 
in the usual place for the carriage of such goods, is an implied 
stipulation of the marine contract, and any breach of this war- 
ranty by which the risk is varied and the perils insured against 
increased, vitiates the policy, although the shipper is innocent. 
The insurers can only be held to those risks which they have 
voluntarily and knowingly undertaken, and the insured cannot 
substitute others in their place. 

Arnould on Ins., 4th ed., 589, 591 ; 2 Parsons on Ins., 2; Hartley vs. Bug- 
gin, 3 Doug., 39 ; Maryland Ins. Co. vs. Le Roy, 7 Cranch, 26; Blackett 
vs. Royal Ex. Ass. Co.,2C. & J., 244; 2 Parsons on Marine Ins., 529 ; 
Taunton Copper Co. vs. Merchants’ Ins. Co., 22 Pick., 108 ; Rickards vs. 
Murdock, 10 B. & C., 527; Da Costa vs. Edmonds, 4 Camp., 142; Mer- 
chants’ Ins. Co. vs. Alger, 32 Penn. St., 330; Marshall on Ins., 348, 349 ; 
Millward vs. Hibbart, 3 A. & E. (N.S.) (Q. B.,) 120; The Delaware, 14 
Wall., 579; Appleby vs. Astor Fire Ins. Co., 54 N. Y., 253; Brooks vs. 
Oriental Ins. Co., 7 Pick., 259. 

Held, that the gold was stowed in an unusual place, by which 
the risk was materially varied and the policy was vitiated. 


Leetch vs. Atlantic Mutual Ins. Co. 
—§ 186. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in .our possession. 


COURT OF APPEALS OF NEW YORK. 


CORNELIA VAN ALLEN, Respondent, 
US. 
THE FARMER'S JOINT-SlTOCK INS. CO., Appellant. 


A local agent has no right to waive a policy condition requiring the insured to fur- 
nish proofs of loss. 
° 


Statement of the Case by Ed. Ins. Law Journal. 

A condition annexed to the policy, which was made a part of the 
contract, provided that notice in writing should be given to the com- 
pany forthwith by the insured, and within twenty days he should de- 
liver a particular account of such loss signed and sworn to, etc. The 
further facts appear in the decision of the Supreme Court, which was 
as follows, by GizBert, J. : 

The jury have settled all questions of fact, and we are called upon 
to decide two points only. 

1. Whether the notice of the loss given to Willetts was sufficient. 

2. Whether the act of Wil’ “tts, which prevented the delivery of the 
proofs of loss within the time limited by the condition, was binding 
on the company. 

Whatever may be the rule elsewhere, it is well settled in this State 
that a general agent of an insurance company may waive the perform - 
ance of conditions inserted in the policy for the benefit of the com- 
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pany. Ames vs. N. Y. Union Ins. Co., 4 Rev.; 253 ; Liddle vs. Mar- 
ket Ins. Co., 29 ib., 184: Benedict vs. Ocean Ins. Co., 31 N. Y., 389: 
Boehen vs. Williamsburg Ins. Co., 35 ib., 131; Bodine vs. Exchange 
Ins. Co., 51 ib., 117. 

No evidence was given by the defendants of the actual authority 
conferred upon Willetts ; all that appears upon that subject is that 
he wasa local agent. That, however, conveys no idea of the extent 
of his authority to act within the prescribed locality. The term “lo- 
cal” imports no restriction of his power where he is authorized to act 
at all. A man may bo either a general or special agent, and yet not 
be authorized to act outside of the district to which he is confined by 
the terms of his power. 

To ascertain the nature of the authority of Willetts, therefore, we 
must have recourse to his acts as agent, done with the assent of the 
company. ~“jpon this subject the evidence is, that he had acted as the 
agent of the company for five years; he received applications for in- 
surance and forwarded them to the company, who thereupon issued 
policies directly to the assured ; he collected premiums and received 
notices of losses. All the negotiations preceding the issuing of the 
policy in this case were had with him ; the plaintiff paid him the pre- 
mium ; the company received it, and sent the policy to her by mail, 
with the name of Willetts inscribed on it as agent ; he received the 
notice of loss in this case, and sent it to the company ; the company 
made no objection to the service of it upon him, but acted upon it as 
a valid notice. We are of opinion that those facts establish the author- 
ity of Willetts to receive the notice of loss, and that the plaintiff com- 
plied with the condition in that particular. 

The requirement that proofs of loss must be delivered within twen- 
ty days, is part of the same condition. It contains, however, no des- 
ignation of the person to whom, or the place where such proofs must 
be delivered. Its language is general, and only requires that they must 
be delivered within twenty days after the loss. 

It appears that the plaintiff went to Willetts three days before the 
expiration of that period, for the purpose of complying with that con- 
dition, and that he told her she could do nothing until the general 
agent, meaning Mr. Peak, the adjuster of losses, came, and directed 
her to go home and rest easy until Mr. Peak came there, when he 
would adjust the loss. 

We think the plaintiff had a right to infer that Willetts had author- 
ity to give those directions from his previous acts, which had been 
sanctioned by the company—esnecially that of receiving the notice 
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of loss. The anthority of an agsat to bind his principal by particu- 
lar acts may always be shown by evidence that acts of a simi- 
lar nature had been done by him previously, and received the assent 
or sanction of his principal. No reason exists why the company, after 
sanctioning the act of receiving the notice of loss, should be permitted 
to deny the authority of Willetts to receive the proofs of loss. That 
being so, he was authorized to give the direcitions respecting them, 
which he did, or to wave the delivery of them altogether. His author- 
ity in that respect was ample a3 that of a general agent, even though it 
should be deemed that all the facts taken together were insufficient to 
constitute him such an agent. The authority being limited by a nar- 
rower range of functions or duties, does not make it special. It may 
be as general in regard to those as if it were in name and in fact a 
general agency. Furthermore, it appears that Willetts told the plain- 
tiff that he had written to Mr. Peak, and that the latter would call on 
her ina few days. Mr. Peak did call on her a few days after the time 
limited for the service of proof of loss in behalf of the company, and 
made no objection to the non-service of them. It appears, also, that 
he reported his doings to the company, and it is not shown that 
they made any objection to his acts. Under these circumstances, we 
think the company are estopped to deny that Willetts was authorized 
to represent them on the occasion referred to. He did, in fact, re- 
present: them ; and the company, by their conduct, held him out as 
possessing the power of a general agent in the matter under consider- 
ation. If, in point of fact, there was a lack of the requisite author- 
ity to bind the company, they, and not the plaintiff, ought to suffer. 
When one of two innocent persons must suffer from the act of a third, 
the loss should fall on the one who enabled him to in flict the injury. 
There is no reason to doubt that the plaintiff would have deli- 
vered her proofs of loss in time, if Willetts had not deterred her from 
so doing. The whole doctrine of waiver of a condition before forfei- 
ture rests upon the equitable principle of estoppel ; after forfeiture 
different and stricter rules apply. In this case, common justice re- 
quires that the waiver by Willetts should be held binding on the com- 
pany. To hold otherwise would open the way to the perpetration of 
the grossest frauds by insurers. Story’s Ag., 56 to 62, § 126. 

That a parol waiver of a condition is good, notwithstanding a pro- 
vision in the policy that nothing but a written agreement, signed by 
an officer of the company, shall have that effect, has been expressly 
adjudged. Parker vs. Arctic Ins. Co.,1N. Y. Sup. Ct., 397; 8. C., 
affirmed by Court of Appeals, 4 Ins. Law Jour., 609. 

For the reasons stated, we think the judgment should be affirmed. 
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Mr. Hopkins, for Plaintiff. 
Pratr & Brown, for Defendant. 


Perr Curiam. 


We think that the charge of the judge that Willetts had a right to 
waive the provision in the policy requiring the plaintiff to furnish the 
proofs of loss was erroneous, and for this reason the judgment must 
be reversed and a new trial granted with costs to abide the event. 

All concur. 


SUPREME COURT COMMISSION OF OHIO. 


Error to Superior Court of Cincinnati 


UNITED STATES LIFE INS. 7 


Us. ’ 


ISAAC HESSBERG. 


Where the general agent of a life insurance company is appointed and consti- 
tuted such for a specified territory, by a written agreement which contains a 
provision for compensating him by commissions on premiums and renewals of 
policies, to be procured by him or his sub-agents to be employed by him, and 
his right to such commissions is dependent upon the conditions and limita, 
tions therein expressed, which could not be changed without written authority 

Heid, That the power of such general agent to employ a local agent, and compen- 
sate him out of his commissions, to be received for the business to be done by 
such local agent, is subject to said conditions and limitations, and such local 
agent cannot acquire, by his agreement with the general agent, without the as- 
sent of the company, any greater rights to his compensation than the general 
agent had power to confer under such written agreement. 


Hessberg, plaintiff below, sued the defendant, an insurance company 
of New York, alleging, as his grounds of action, that about the 30th 
of Sept., 1868, he became the agent of the company to solicit life in- 
surance, and continued such to April 5th, 1869, under a contract by 
which he was to have a commission of 224 per cent. on premiums, and 
74 per cent. on renewals ; that as such agent, during the period, his 


* Decision May 24, 1876. To appear in 27 OhioR. Syll. by E. L. Dewitt, Esq., official reporter. 
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percentage on premiums amounted to $3,464.08 which he paid over 
to the company, and had received back as part of his compensation 
$1,869.46, leaving the balance due of $1,594.62 : That his commission 
on renewals to Oct. 1, 1869, which the company has, or should have 
received, amounts to $1,154.82. That the total premiums on all pol- 
icies procured by him was $15,392.92, and that his percentage on re- 
newals of these policies after Oct. 1st, 1869, was worth $8,033.74, mak- 
ing an aggregate of $10,833.17, for which he asks judgment. He 
avers that he was discharged without cause about March 1, 1869, and 
has been ready and willing, etc. The company filesa general, and several 
special denials, the substance of which is, that while it is admitted he 
acted as an agent of one John J. Ricke, its general agent for southern 
Ohio and Indiana in procuring life insurance, yet he was Ricke’s 
and not the company’s agent ; that Ricke had no authority to em- 
ploy an agent and make the company liable, which the defendant well 
knew, and that it is not liable to him as claimed. 

The reply is a general denial. At a special term a verdict was ren- 
dered for plaintiff for $1,122. Motion for a new trial overruled in Gen- 
eral Term, and bill of exceptions taken, on which error is prosecuted 
in this court. 


JOHNSON, J. 

There are a number of errors assigned, only one of which will be 
considered ; that is, that the verdict of the jury is contrary to the 
charge of the court and the law, and unsupported by the evidence. 

Unless it manifestly appears that such is the case, the judgment 
must stand. 

The issue may be stated thus: Whowas legally responsible to Hess, 
berg for his pay for the services rendered? Was he the agent of the 
company in such sense as made it liable for his services, or was he 
sub-agent of Ricke, the company’s general agent, for the territory ? 

After a careful examination of all the evidence, we are clearly of the 
opinion that the former was the true state of the case. 

All the evidence is consistent with this view and inconsistent with 
the other. 

While it is not proposed to discuss in detail the proofs that support 
this conclusion, we may say that Hessberg’s own testimony, and his 
letter in June, 1869, to the president of the company, bis account book 
with Ricke of the commissions charged to him, in which Ricke was 
credited with compensation received, in connection with the evidence 
of others, makes, to our minds, an unanswerable case, showing that 





734 Report of Decisions. [ Oct., 


the claim he now makes, that he could look to the company for the 
pay that Rike had withheld, or for commissions on future renewals, 
was an afterthought, suggested after the default of Rike, and after he 
left for parts unknown, owing the plaintiff for those services. 

2. In an additional argument recently filed in behalf of defendant, 
it is alleged that the proofs show that Ricke’s defalcation to the 
company, some $3,000, was paid by his securities, so that the com- 
pany has no claim on the commissions on premiums and renewals 
thereafter to be collected ; that Carson and Bell succeeded Ricke as gen- 
eral agents for that territory, and have collected for the company on 
the Hessberg business $2,455 premiums, and $13,659.13 on renewals; 
that Ricke’s commissions on these aggregated $1,515, which had been 
received and appropriated by the company, but was in law the proper- 
ty of Hessberg. 

It is claimed, that admitting that Hessberg was only the local or 
sub-agent of Ricke, by whom he was to be puid, yet as general agent 
Ricke had power to employ such local agent, and pledge his own com- 
missions, which the company were to pay him, to such local agent ; 
that the contract shows that he virtually did so, which operated as a 
lien on the premiums and renewals to the extent of such commissions, 
and substituted Hessberg as the real owner of said $1,500, collected 
by Carson and Bell, to all the rights of Ricke. 

The argument is, that thisssum belonged to Ricke by virtue of his 
contract with the company, and not to it ; that he pledged it to Hess- 
berg as his agent, and now that the company had received it, Hess- 
berg has a right to this action to recover so mach as is his under his 
contract with Ricke, as so much had and received for his use. 

This would be a recovery on a different ground than is stated in 
the petition. His reply denies that he was Ricke’s agent. Passing 
by this, however, it may be remarked that if it is true that these com- 
missions collected by Carson and Bell were Ricke’s as between them 
and his principals under the contract, then the plaintiff's right to re- 
cover them arises not from any contract between him and the com- 
pany, but between him and Ricke, to which the company was not a 
party, nor was it in any way bound. Ricke is not a party to this ac- 
tion. He would be a necessary party to determine the question thus 
presented. All parties interested should be before the coart, so its 
findings will bind Ricke as well as Hessberg. Its liability if it exists 
is to the former, to whom they are bound to pay this money in absence 
of a defense. 

Our decision does not however rest on this ground. Ricke was act- 
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ing under the written authority, or power of attorney. By it he could 
not “contract any debt or liability of any kind * * without writ- 
ten authority.” 

He was to employ his own subagents, and must report to the com- 
pany his agreement with them, and it reserved the option to keep out 
of his commissions enough to pay any or all local agents, or to require 
him to pay them. The proof shows the latter option was adopted, 
and that during his employment Hessberg looked to Ricke and not to 
the company for his compensation. 

By this power of attorney, the company was to pay these commis- 
sions “to John J. Ricke, * * * and in case of his decease to his 
wife, and after her to his children,” and any assignment of them by 
him shall be null and void, unless approved in writing, * * it be- 
ing the express object of the agreement to secure such commissions to 
said John J. Ricke, his wife and children, and not to any other person. 

It was also stipulated that Ricke would “ forfeit all rights and mon- 
eys secured or payable under this contract,” if he should act as agent 
for any other life insurance company. ‘ 

We do not concede that in the absence of the stipulations quoted, 
Ricke had power to pledge his future commissions so as to create a 
lien or charge on them, before they existed ; yet it is very clear that 
in view of these limitations he could not doso. It would create a 
liability to a stranger to the company, without its consent. He was 
forbidden to assign them. If he could not assign how could he pledge, 
so as to substitute Hessberg in his place as counsel claim ? 

If he became agent for another company he forfeited “all rights 
on moneys secured or payable,” under contract. What would then 
become of his pledge? If he could thus transfer “his rights and mon- 
eys” to his local agents, the intent and purpose of this clause would be 
defeated. After doing so he could then become the agent of another 
company without fear of forfeiture. 

Again, these commissions were payable to him during his life, if the 
contract continued to that time, and at his death to his wife and chil- 
dren, and no other person or persons. ‘This also is utterly inconsist- 
ent with the power claimed. There is no particular hardship, as is 
claimed, in this result. The plaintiff was employed about six months ; 
he claimed over $10,000 for his compensation for this period ; he re- 
ceived $1,869, not a very inadequate sum as a salary for the time. 

The judgment of the Superior Court is reversed and cause re- 
manded. 

Scorr, Cu. J., Day, Wricut and Asusurn, JJ., concurred. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF VERMONT. 


L. L. DAVIS, Apwm’r, 
vs. 


MASSACHUSETTS MUTUAL LIFE INS. CO.,' 


It was expressly agreed in the application and policy that the insurance should 
not ‘be considered as in force until the premiums had been actually paid, and 
that no premium should be considered as paid uuless a receipt had been given. 
The policy also provided that the agent had no power to alter its conditions. 
The application was procured by a local agent in the employ of the State agent, 
himself appointed by the general agent to solicit applications, deliver policies 
and collect premiums. The policy was sent by mail to insured by the local 
azent, in company witha letter stating that he might forward the premium to him 
by one 8. when he would return the receipt, or he might pay it when he (the 
agent) ‘‘came up next time—no hurry about it.” The insured was in good 
health when the policy arrived, but died suddenly fifteen days afterward with- 
out having paid the premium. In the books of the local agent the premium 
was not marked as paid. 


Held, that the agent did not undertake to be responsible for the premium. 


When the policy is delivered the presumption is that'credit was intended, but this 
is not conclusive; the question is to be determined from the facts. 

Held, that the delivery was an attempted waiver of the policy condition requiring 
prepayment. 


Held, that the insured must be presumed to have known the terms of his contract, 
and that the agent had no right to waive them, and therefore in the absence of 
any evidence showing authority given by the company to its agent to waive 
the conditions, the attempted waiver must be regarded as ineffectual and the 
insured is not entitled to recover. 


Judgment for defendant. 


E. H. Powett, for Plaintiff. 
Guy C. Nostez, for Defendants. 


Suipman, J. 
This case was tried by the court before the following agreed state- 
ment of facts, a jury having been waived by written stipulation of 
the parties. The proceedings in the case are made a part of this 
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statement. The plaintiff’s intestate, Jerry B. Sweatland, resided in 
Richford, in this district, and was the keeper of a hotel. The defen- 
dants are a corporation created by the laws of the State of Massachu- 
setts, with headquarters at Springfield in that State. The defen- 
dants’ charter may be referred to so far as necessary, and considered 
a part of this case. 

The application of the said Sweatland, bearing his signature, and 
the premium receipt and policy made and signed by the defendants, 
and in question in this suit, are hereby referred to and made a part of 
this case. On the first day of August, 1873, and for two years before, 
one M. V. B. Edgerly, of Manchester, N. H., was the general agent of 
defendants for a portion of New England, including the State of Ver- 
mont. 

For the same time one Charles Parkhust was special State agent 
for Vermont, for the purpose of soliciting applications for insurance 
in said company, delivering policies and collecting premiums thereon, 
appointed by said Edgerly, with headquarters at Burlington, Ver- 
mont. 

About April 1, 1872, Parkhurst employed one Mr. H. M. Buxton to 
solicit applications for insurance, and it was also Buxton’s duty under 
such employment to collect premiums on policies that were placed in 
his hands, and thereupon to deliver premiums receipts, and such 
policies to the assured. 

Said Buxton made monthly remittances of all such premiums so 
collected to Parkhurst, keeping an account of all such applications, 
policies delivered and not delivered, payments, ete., in a book which 
is made a part of this case, which account was the only one kept by 
Buxton with the company, or in the insurance business. Parkhurst’s 
compensation as agent was a certain commission reserved out of all 
said premiums. He employed Buxton as sub-agent, and paid him 
an annual salary for his services. The above comprised all the duty 
and authority of said Buxton under such employment. All his com- 
munications about the defendants’ business were with Parkhurst. 
Parkhurst was under bond to the defendants, a copy of which bond 
is hereto annexed and made a part of this statement. 

Buxton was not under bonds to Parkhurst or the defendants. 
Neither Edgerly nor Parkhurst had any authority to grant insurance, 
and all the authority Buxton had was derived from said employment 
by Parkhurst. Buxton’s headquarters were at St. Albans, Vermont, 
and he was at the time subject to the orders of Parkhurst, but his 
work was done mainly in Franklin, Grand Isle and Lamoille Counties. 
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Richford is twenty-eight miles from St. Albans, and Buxton was in 
the habit of going there once each month, and while there stopping 
sometimes at Sweatland’s hotel and sometimes at another hotel in the 
place. 

June 4, 1873, Sweatland executed and delivered to Buxton the 
application above referred to; Buxton sent the same to Parkhurst, 
the latter transmitted it to Edgerly, and the latter to the defendants 
at Springfield aforesaid. 

The same was accepted by defendants, and on the 13th day of 
June, 1873, they made out and signed the premium receipt and 
policy referred to. They sent the same to Edgerly, general agent, at 
Manchester aforesaid, who received and stamped the same June 16, 
1873, and forwarded the said premium receipt and policy to Park- 
hurst at Burlington aforesaid. About the last of June, 1873, Park- 
hurst sent the same to Buxton at St. Albans aforesaid. 

On the first day of July, 1873, Buxton wrote a letter to Sweatland, 
of which the following is a true copy : 

“St. Albans, Vt., July Ist, 1873. Jerry B. Sweatland, Esq.: Dear 
Sir: Inclosed find your policy. You can send the amount due by C. 
M. Searle if you wish, and I will return your receipt for the same, or 
you can pay it to me when I am up next time, as you please. No 
hurry about it. Yours very truly, H. M. Buxton.” Hesent the policy 
with the letter by the hand of C. M. Searle, therein named, to Sweat- 
land. Searle was a mail agent, running between Richford and St. 
Albans daily. 

Said policy and lettter were received by Sweatland on or about 
said first day of July, and they were found among his papers after 
his decease, and after said letter no communication of any kind was 
had between Sweatland and Buxton, or Sweatland and the defendants, 
in respect to the policy or anything else. 

The premium provided for in the policy was never tendered or 
paid by Sweatland, or by any one on his behalf, to Buxton or the de- 
fendants, or any one in their behalf, before Sweatland’s decease. Said 
premium receipt was never delivered to Sweatland, or asked for by him, ~ 
but remained in Buxton’s hands after his receipt of the same from 
Parkhurst until one or two days after Sweatland’s decease, when 
Buxton returned it to Parkhurst. Said Sweatland was, at the time 
he received said policy, in perfect health, and so continued until the 
15th day of July, 1873, when he died in an apoplectic fit. 

No question is made but that all the requirements of the policy as 
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to notice of death, and all other matters subsequent to the decease of 
said Sweatland, have been complied with. 

The plaintiff offers to show by E. H. Powell, his attorney, and if 
competent or admissible against the defendants’ objection, it may be 
taken as proved that a few days after the decease of Sweatland the said 
Buxton told him, said Powell, that he thought the company would 
make no question about the claim, and that it was not necessary to 
make any tender of the premium, which the said Powell then had and 
proposed to pay, and otherwise would have tendered to said Buxton 
as agent for defendants. 

The application of Sweatland, a copy of which was partly written 
and partly printed upon the back of the policy, contained the follow- 
ing agreement: “And it is hereby further agreed, that under no 
circumstances shall the policy be in force until the first premium, as 
stated in the policy, shall have been paid during the lifetime of the 
said party whose life is hereby proposed for insurance, to the com- 
pany, or to an agent duly authorized by the company to receive pay- 
ment of premiums, and that no premium or installment of premium 
shall be considered as paid, unless a receipt shall have been given 
therefor at the time of payment, duly signed by the secretary or 
president of the said company.” 

By the policy, the defendants, “in consideration of the declarations 
and statements made in the application for this policy, and of the an- 
nual premium of $32.80 to be paid on or before the 13th day of June, 
at noon in each year, and every year during the continuance of this 
policy, do insure the life of Jerry B. Sweatland, * * * in the 
amount of one thousand dollars for the term of life,” and the com- 
pany promise to pay the sum insured to the said Jerry B. Sweatland, 
his executors, administrators or assigns, said sum insured being for 
the express benefit of Mary B. Sweatland, wife of the said Jerry B. 
Sweatland. 

The policy was “issued and ‘accepted upon the following express 
conditions: Second, that this policy shall not take effect until the 
advance premium hereon shall have been paid during the lifetime of 
the person whose life is hereby insured. Third, that no premium or 
installment of premium hereon shall be considered as paid, unless a 
receipt shall have been given therefor at the time of payment, duly 
signed by the president or secretary of said company. * * * Eleventh, 
that no agent of the company shall make any contract binding the 
company, nor alter or change any condition of this policy, nor waive 
forfeiture of this policy.” 
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The book of Buxton contained a list of the policies which he has 
received, with the numbers, names of the insured, and other important 
memoranda in relation to such policy, arrayed in tabular divisions or 
columns, under the head of “Premiums received,” and “When re- 
ceived.” Opposite the name of Jerry B. Sweatland were blanks, and 
the words, “ Died July 15, 1873,” were written against his name. 

In order to determine the principles of law which are applicable to 
this case, it is necessary for this court to find the inferences of fact 
which are properly deducible from the agreed statement of facts. 

1. From the retention of the policy without objection by Sweatland 
for fifteen days, under the circumstances which have been detailed, 
the court is authorized to infer an acceptance of its terms and provi- 
sions. 

2. Was payment of the premium actually made as between the 
insured and the company ? 

If Buxton had undertaken either expressly or impliedly to pay the 
premium to the company, and to make Sweatland his own debtor 
therefor, the transaction would have been equivalent to payment. 
Cases of this kind are not infrequent. But there is an entire absence 
of evidence that there was any such express or implied agreement or 
understanding between them. On the other hand the letter of Buxton 
furnishes evidence that the premium was not paid as between.the in- 
sured and the company. The agent says, You can send the amount due 
and I will return your receipt for the same; showing that no receipt 
was given, and indicating that no payment was to be considered 
as made until the money was actually received. Buxton’s bookkeeping 
confirms this view. This question is answered in the negative. 

3. Did Buxton attempt to alter the condition of the policy re- 
quiring a prepayment of the advance premium before the policy 
should take effect, and to give a credit to Sweatland for the amount? 

If the provisions of the policy are agreed to and accepted by the 
insured, “when the policy is delivergd, without requiring payment, 
the presumption is, especially if it is a stock company, that a credit 
was intended.” Miller vs. Life Ins. Co., 12 Wall., 303. This is not a 
conclusive presumption, but the question whether credit was intend- 
ed is one of fact, and there is not an unyielding rule of law implying 
such a result from the mere fact of the delivery of an executed con- 
tract. Waiver is the act of the company acting through its duly 
authorized agents. The intention of the only person who acted in 
this matter is to be gathered solely from his letter, in which he says, 
“You can send me the amount due by C. M. Searle, if you wish, and 
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I will return your receipt for the same, or you can pay it to me when 
I am up next time, as you please. No hurry about it.” If he had not 
added the last clause, the letter might have been construed to mean 
You can examine the policy and send me the money, and I will return 
your receipt ; it being well understood that the policy does not take 
effect until the premium is paid ; but when the writer says, there is 
“no hurry about it,” it indicates that he intended that the policy 
should be subsisting ; otherwise there was need of promptness, as the 
event proved. If it was desirable to the insured that the policy 
should take effect, it was also desirable that he should take the pro- 
per steps to make it effectual. Although Buxton knew of the express 
provisions of the policy, he probably relied upon the continuance of 
the life of a man who was apparently in good health, and in the ex- 
pectation that payment would be made in the future, he took the 
unauthorized liberty of disregarding the terms of the contract. I am 
therefore of opinion that the presumption which is to be inferred 
from delivery has not been overcome by the defendants. It having 
been thus found as matter of fact that there was an attempted waiver 
by Buxton, the question of law arises, was the attempted waiver 
effectual ? 

It is not necessary under the provisions of this application and 
policy to consider any distinction between the powers of a general 
agent—by which term I mean an agent who is authorized to make 
contracts of life insurance—and the powers of a sub-agent who is em- 
ployed “to solicit applications for insurance, and under such employ- 
ment to collect premiums or policies that were placed in his hands, 
and thereupon to deliver premium receipts and such policies to the 
assured,” and whose powers are coextensive with the business intrust- 
ed to his care, because in my opinion the powers of any person who 
was an agen! and not an officer of the company to vary the terms of 
the contract which had been entered into between the company and 
Sweatland had been taken away, and the prohibition of the exercise 
of such powers was known to Sweatland. 

The provisions alike of the application and of the policy declare 
that the policy will not take effect unless prepayment has been 
made. This condition could have been waived by the company, or 
its duly authorized agent, unless the agent had been prohibited from 
varying the terms of the policy, and that restriction of his powers 
had been brought home to the knowledge of the insured. In this 
case, the contract which the insured had in his possession bore upon 
its face the restriction of the powers of any agent as to the alteration 
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of the provisions of the policy. Sweatland had expressly agreed in 
his application that under no circumstances should the policy be in 
force until the first premium had been paid during his lifetime. This 
agreement was embodied in the policy, to which he had also assented, 
and which informed him that an agent could not vary or alter one of 
its conditions. In the absence of fraud or imposition, it is conclusive- 
ly presumed that a party to a written contract which had been re- 
ceived and accepted by him, knew of its terms. Rice vs. Dwight Mfg. 
Co., 2 Cushing, 80 ; Grace vs. Adams, 100 Mass., 505; Hopkins vs. 
Westcott, 6 Blatchf., C. C. R., 64. 

In this case, under the express provisions of the contract, credit 
must be given or be mentioned by the company acting through its 
board of directors, or those excutive officers who represented the com- 
pany, in this policy. Unless so made or mentioned, the attempted 
waiver is ineffectual. The company would have had the power, not- 
withstanding terms of the policy, to have invested its agent with 
authority to waive its provisions ; but no attempt has been made to 
show that the company ever sanctioned the act of Buxton. Union 
Mut. Life Ins. Co. vs. McMillan, Supreme Court of Ohio, 1873, 4 
Bigelow’s Life and Accident Ins. Reports, 384. 

There being no evidence of such sanction, Sweatland knew that he 
had not paid the premium, that Buxton had no authority to waive 
prepayment, and that the policy had not become effectual. The deci- 
sion of this point renders it unnecessary to determine whether the suit 
was properly brought in the name of the administrator, 

Let judgment be rendered for the defendants. 
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SUPREME COURT OF IOWA. 


June Term, 1876. 


Appeal from Dubuque Circuit Court. 


BENJAMIN McCLUER 
vs. 


GIRARD FIRE AND MARINE INS. CO., Appellant. 


A phaeton described in the policy as ‘‘ contained in a frame barn,” efc., was de- 
troyed while removed to a carriage shop for repairs. 


Held, that while the description in the policy defining the risk is a warranty, and 
a removal not contemplated by the policy avoids the insurance in case of loss ; 
that the words mean only that it was the place of deposit when not absent for 
temporary purposes incident to ordinary uses and enjoyment of the property. 


Held, that a reasonable absence for repairs did not vitiate the policy, even though 
the risk was thereby increased. 


Judgment affirmed. 


This is an action on a policy of life insurance. The property insured 
was a phaeton, and was destroyed by fire while in a carriage shop, hav- 
ing been left there for repairs. It was insured in connection with a 
horse, harness, and buggy, and all described as “ contained in a frame 
barn situated on the northeast corner of Alley and Eleventh Street, 
Dubuque, Lowa.” 

Judgment for plaintiff. Defendant appeals. 


Dewirr C. Cram, for Appellant. 
Fovuxe and Lyon, for Appellee. 


Apams, J. 
It is claimed by the defendant that it is not liable, because the phae- 
ton at the time of the loss was not contained in the frame barn but 
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had been removed to a carriage shop for repairs, and because the risk 
had been increased. 

It is true that any statement or description on the face of the pol- 
icy which relates to the risk is a warranty. Wood vs. Hartford Fire 
Insurance Company, 13 Conn., 544. And where goods are described as 
being in a building occupied in a certain way, the words describing 
the occupancy must be regarded as employed to express a fact relat- 
ing to the risk. Wall vs. East River M. I. Co., 3 Seld., 370. Represen- 
tations in regard to circumstances affecting the risk amount to a sti- 
pulation that no change will take place whereby the risk will be in- 
creased. Houghton et al. vs. Manufacturers Fire Ins. Co., 8 Met., 114. 
Where, therefore, as appellant claims, the place in which the insured 
property is situated is made a part of the description for the purpose 
of defining the risk, and a removal takes place not contemplated by 
the policy, the property is no longer covered by the policy. This doc- 
trine is distinctly held in Boynton vs. Clinton and Essex Mut. Ins. Co. 
16 Barb., 254, and Annapolis and Elkridge R. R. Co. vs. Baltimore 
Fire Ins. Co., 32 Md., 37. 

In the former case goods were insured as “in the store part,” of 
the building, which was on the lower floor, but were at the time of the 
loss in an office room in the second story. It was held that no recovery 
could be had. 

In the latter case the policy was upon certain railroad buildings, in- 
cluding car-houses, and upon cars “contained in car-house No. 1.” 
among which was specified two Murphey and Allison passenger cars. 
One of them while in use on the line of the road was destroyed by 
fire. It was held that no recovery could be had, because at the time 
of the loss it was not in the car-house. 

It is claimed by appellant that these cases are in point, and decisive 
of the case at bar. 

It may be conceded that the situation of the property is mentioned 
in the policy as a fact affecting the risk. The words describing the 
situation must then be regarded as a warranty not only that the pro- 
perty was contained in the barn, but would continue so, and if at 
the time of the loss the carriage was not contained in the barn with- 
in the meaning of the policy, we do not see how the plaintiff.can re- 
cover. ‘This leads us to consider what is meant by the words “ con- 
tained in a barn,” when used in a policy of insurance and applied to 
a carriage. Suppose at the time the policy was signed and delivered 
the carriage was standing in the street in front of the defendant’s in- 
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surance office, where possibly it was, would it be competent now to 
show such fact to defeat the policy ? We think not. The words “ con- 
tained in a barn,” were not used to describe its situation at that mo- 
ment. That wasnotthe material fact in regard to which the company de- 
sired a stipulation—the material fact that the carriage when not in use 
was kept in the barn described as its ordinary place of deposit. If the 
plaintiff signed an application, and was asked where he kept the car- 
riage, his answer was, if he made a true one, that he kept it in the barn 
described, notwithstanding it might at that moment have been in use 
and not inthe barn. In one sense it would not have been true that 
he at that moment kept it in the barn, but it would have been true 
within the meaning of the inquiry. If the word kept had been used 
in the policy instead of the word contained, we think the meaning would 
have been the same. 

The words which are used must be construed with reference to the 
property to which they are applied. Carriages which are kept for sale 
and are insured as contained in a certain warehouse could not be re- 
moved to a different ware house without avoiding the policy. There 
is nothing in the nature of the property to indicate that they will be 
removed, and the insurance is not made with reference to such fact. 
But where a person procures a policy upon his horse, harness, buggy 
and phaeton as contained in a certain barn, the presumption must be 
that they are in use, and that the policy is issued with reference to such 
use. This doctrine was held substantially not only by this court in 
Peterson vs. Miss. Valley Ins. Co., 24 Iowa, 494, but in Massachusetts 
in Fitchburg R. BR. Co. vs. Charleston Mut. Fire Ins. Co., 1 Gray, 64. It 
is claimed however that the case of Annapolis and Elkridge R. R. Co. 
vs. Baltimore Fire Ins. Co. above cited holds a different doctrine. In 
that case a car was insured as in a car-house, and was when destroyed 
out on the road, and a right to recover was denied. 

The decision in this case was put upon a peculiar ground. It ap- 
peared that the car-house could not contain all the cars described in 
the policy. Again, the policy was upon the car-house as well as the cars, 
and the car-house being in a city, it and the cars in it were more exposed 
than cars on the road. It was thought, therefore, considering the fact 
of the greater danger, and also the fact that the car house would not 
hold all the cars mentioned in the policy, that the intention of the 
railroad company was to insure the car-house and its contents as con- 
tents. Grason, J., said, “ While some of the cars which were insured 
were in use, others were not ; but each car in its turn took its place 
in the car-house, and while actually contained therein was covered by 
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the policy so that by the terms of the contract the appellee (the in- 
surance company) would have been liable for all damage by fires to any 
of the insured cars which might have occurred while they were ac- 
tually in the car-house.” 

In the case at bar there is nothing to indicate that it was the inten- 
tion to insure the contents of the barn as such. Each policy must 
be construed according to the intention of the parties as manifested 
by all its terms. 

We are of the opinion therefore that while the words “ contained 
in a barn,” describing it, are words relating to the risk, and constitute 
a warranty that the carriage would continue to be contained in the 
barn, they mean only that the barn described was their place of de- 
posit when not absent therefrom for temporary purposes incident to 
the ordinary uses and enjoyment of the property. The appellant sets 
up as an additional ground of defense that the risk was increased by 
the removal of the carriage to the carriage-shop. We might indeed 
concede that the carriage-shop was not as safe a place as the barn, al- 
though the evidenze upon this point does not clearly show whether if 
was or not. 

In Billings vs. Tolland Ins. Co., 20 Conn., 139, the risk was increased 
by the introduction into the building of an oil barrel and some mixed 
paints. It was held that a single act which did. not belong to the or- 
dinary use of the building would not prevent a recovery. The same 
doctrine was held in Shaw vs. Roberts, 6 Ad. and Ellis, 75, and Leg 
gert vs. Adtna Ins. Co., 10 Richardson, 20 d. 

In Townsend vs. Northwestern Ins. Co., 18 N. Y., 168, it was held 
that any increase of risk incident to the making of reasonable and ne- 
cessary repairs is a part of the general risk assumed by the insurers, 
and will not avoid the policy. Where a carriage is to be repaired its 
removal to a carriage-shop is incident to the repairs, and if the car - 
riage is allowed to remain there only a reasonable length of time, we 
think the risk such only as was contemplated by the insurer and paid 
for by the insured. 

Affirmed. 
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COURT OF APPEALS OF NEW YORK: 


GATES SHERWOOD er at., Ex’rs, erc., Respondents, 
vs. 


MERCANTILE MUTUAL INS. CO., Appellant. 


By the terms of the policy the risk was to terminate at the place and at the time 
the voyage should be stopped in consequence of ice or the closing of navigation 
making the voyage impossible, allowing three days for a discharge of cargo. 

Held, that the three days were to date from the actual stoppage of the voyage, and 
the master had the right to make every effort to continue the voyage, notwith- 
standing it was obviously impossible to reach the ultimate destination on ac- 
count of the ice, and to continue to a proper port of discharge notwithstanding 
obstructions. 

Where the vessel was detained for some time by ice, but afterward forced her way 
to a warehouse dock where she sank, and there was conflicting evidence whe- 
ther the master had given over the idea of further progress when detained ; 


Held, that the question of stoppage of the voyage was for the jury. 
Where the fact depends upon conflicting evidence or inferences to be drawn from 
the facts proved, it is for the jury. 


G. B. Hisparp, for Appellant. 
J. H. Wurre, for Respondents. 
Auten, J. 


By the terms of the policy the risk was to terminate at the place and 
at the time the voyage should be stopped in consequence of ice or the 
closing of navigation making a completion of the voyage impossible, 
allowing three days for a discharge of the cargo. The actual stop- 
page of the voyage was the time from which the three days for dis- 
charge were to be computed, and the insured had the right to make 
every effort to continue the voyage, notwithstanding it should be ap- 
parent that by reason of ice the contemplated voyage could not be fin- 


* Argued May 23, 1876. Decided May 30, 1876. 
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ished. He had also the right to continue the voyage, notwithstanding 
obstructions by ice, to a proper place to discharge the cargo and lay 
up the boat for the winter. 

Whether the voyage was actually stopped, which could only be done 
by the act of the master, aside from some obstruction or other cause 
making further progress physically impossible, before the boat had 
reached the warehouse at Durhamville, where she sank, was a ques- 
tion of fact for the jury. There were some circumstances tending to 
show that the voyage was stopped some three days or more before the 
casualty, and at a place some little distance west of the wharf ; but the 
evidence of the master of the boat and that of other witnesses would 
justify the inference that the idea of further progress had not been 
abandoned, and that the veyage was not stopped. The jury might 
well have said that the master at all times intended to continue the 
voyage as far as the ice would permit, and, in any event to reach the 
warehouse. He started from the dry dock with that purpose, and was 
only delayed by the causes mentioned in the evidence. The inability 
to finish the entire voyage, and the actual stoppage of the voyage for 
cause, are quite distinct, and mere delays and interruptions, coupled 
with the impossibility of finishing the entire voyage, do not show an 
actual stoppage of the voyage. This question should therefore have 
been submitted to the jury, that they might drawn the proper infer- 
ences from all the evidence. 

Perils caused by ice were excepted by the policy from those assumed 
by the underwriters. Much evidence was given as to the cause of the 
sinking of the boat, but it was left in doubt upon all the evidence 
whether the casualty was caused by the ice or by some other cause 
not known. It was not so clearly proved that the loss resulted from 
the ice as to authorize the court to take that question from the jury. 
The boat was leaking soon after she left the dry dock, and before she 
could have received injury from the ice, and whether the subsequent 
formation and accumulation of ice was the cause of the sinking is en- 
tirely a matter of inference from all the evidence. 

There was no direct evidence of the cause of the loss, but the evi- 
dence was directed to prove the state and condition of the ice, and its 
operation and effect upon the navigation, and its probable effect upon 
the boat and its structure. There was some conflict of evidence as 
to the thickness of the ice and its power of resistance, and witnesses 
did not agree as to the propriety or safety of an attempt to force a 
passage through it. The actual cause of the loss was not affirmatively 
and directly proved, but was left to conjecture, and to inferences from 
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the evidencefgiven in respect to the ice and its probable_effect upon 
the hull of the boat. The question was for the jury. Anderson vs. 
Morice, L. R., 10 C. P. 58. Where the fact depends either upon con- 
flicting evidence or inferences to be drawn from the facts proved, it 
is always a question for the jury and not for the court. 

The order granting a new trial must be affirmed, and judgment ab- 
solute for the plaintiff. 

All concur. 


NEW YORK COURT OF APPEALS. 


GEORGE M. SHADER, Apbw’r, erc., Appellant, 
Us. 


RAILWAY PASSENGERS’ ASSURANCE 
CO., or Harrrorp, Conn., Respondent.* 


An accident policy provided that ‘‘no claim shall be made under this policy where 
the death or injury may have happened while the insured was, or in conse- 
quence of his having been, under the influence of intoxicating drinks.” 


Held, that it was sufficient to work a forfeiture if the insured was under the in- 
fluence of intoxicating drinks when injured or killed ; it was not essential that 
the injury or death{should occur in consequence of their use. 


Order granting new trial affirmed. 


J. B. Avams, for Appellant. 
Gzoree F. Danrorts, for Respondent. 


Miter, J. 


The question arising directly upon this appeal relates to the charge 
of the judge and to his refusal to charge as requested by the counsel 
for the defendant. The policy provided that “no claim shall be made 
under this policy where the death or injury may have happened while 
the insured was, or in consequence of his having been, under the in- 


* Argued June 8, 1876, Decided June 20, 1876, 
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fluence of intoxicating drinks.” The judge in his charge to the jury 
stated that the question was not simply whether the deceased was 
under the influence of intoxicating liquors at the time; but it was 
whether the injury occurred in*consequence of that, and it was the 
natural and reasonable result of his being in that condition, and he 
charged in substance that if the injury happened in consequence of 
his being under the influence of intoxicating liquors the plaintiff could 
not recover. The court was requested to charge that if at the time 
Shader was shot he was under the influence of intoxicating drinks 
the plaintiff could not recover, and this was so whether the influence 
of the liquor occasioned the discharge of the pistol or not. This was 
declined. Exceptions were duly taken to the objectionable portion 
of the charge made, and the refusal to charge. 

The first inquiry which presents itself to our consideration is the 
construction to be placed upon the proviso referred to. An exact 
and accurate interpretation of the language employed manifestly con- 
veys the idea that it was intended to comprehend all cases where in- 
jury or death might happen while the assured was under the influence 
of intoxicating drinks, as well as such as might occur by reason of 
the use thereof. As to the first class of cases stated in the proviso, 
the words imply that it is not required that the use of intoxicating 
drinks should be the moving cause in producing the injury or death, 
and quite sufficient to create a liability that the person in whose favor 
the policy was issued was under the influence of such stimulants with- 
out regard to the effect which might result from such a condition. 
The limitation in the policy related to the condition of the insured, 
not to the cause which might produce his death, and here lies the dis- 
tinction which is to be drawn in its construction ; for by any other or 
different interpretation the words used would not only be unnecessary 
but meaningless and without point. As the policy was rendered void 
if the assured was injured or killed while under the influence of in- 
toxicating drinks, it was not essential, to work a forfeiture, that the 
injury or death should occur in consequence of the use of the same. 

As to the second class of cases the policy was designed to provide 
for the possible contingency which might arise after the influence of 
intoxicating liquors had ceased to operate directly, and the subsequent 
effects produced thereby in consequence of the previous use thereof. 
The intention evidently was to limit the liability of te company by 
the contract with the assured, and not to incur any responsibility 
when the injury occurred while the assured was directly under the 
influence, or where the rcsult was remotely produced by intoxicating 
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drinks. Accidental policies are issued principally to travelers or per- 
sons exposed to unusual peril and danger, and the risk in such cases 
being extremely hazardous, it is by no means unreasonable that the 
insured should require that the assured should be under no exciting 
influence which may affect his self-possession or judgment, or seriously 
interfere with the free, full and deliberate exercise of his faculties in 
protecting himself from accident or harm. It follows that the proposi- 
tion laid down by the judge was erroneous, and he also erred in re- 
fusing to charge as requested. We are referred to the case;of Brad- 
ley vs. Mutual Benefit Life Ins. Co., 45 N. Y., 422, as an authority 
adverse to the views expressed, but we think it does not support the 
doctrine contended for, and is not in point. The policy in that case 
contained a proviso that in case the insured should die “in the 
known violation of any law of the State he is permitted to visit, the 
policy shall be void.” It was held, that to justify the court in taking 
from the jury the question whether the deceased came to his death in 
a manner covered by this clause, that whatever be the nature of the 
violation of law claimed as avoiding the policy, the death must clear- 
ly appear to have been the natural and legitimate consequence of such 
violation. It was evident from the proviso contained in the policy in 
the case cited, that a relation must exist between the violation of law 
and the cause of the death, for any other construction would be un- 
warranted and clearly beyond the meaning of the policy. It is algo 
manifest from the phraseology employed that no liability was incurred 
if the assured was engaged in the violation of law, unless such viola- 
tion had some connection with the cause of his death. If the provi- 
sion had been, that if the assured should die while engaged in the vio- 
lation of any law, there would be some ground for claiming that there 
was an analogy between the two cases, although even then it might 
be questioned whether such a condition was applicable to all cases of 
a violation of law. In the case at bar the proviso is absolute, direct 
and unrequivocal, and th~ circumstances are entirely different. Be- 
sides, there are strong and unanswerable reasons, which do not apply 
in the case cited, for the insertion of such a clause in a policy of this 
kind for the purpose of protecting the company from the reckless and 
improvident acts and conduct of the insured which may have been 
induced by the improper use of intoxicating drinks. The decision in 
the case cited was made in view of the circumsiances presented, and 
with reference to the language employed, and upon no fair interpre- 
tation can it be considered as controlling in the case at bar. 

Nor does the case of Watts vs. Conn. Mut. Life Ins. Co., 48 N. Y., 
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34, affect the case now considered. It was properly held in that case 
that an employment by military authority in building a railroad 
bridge was not within the prohibition of the policy forfeiting the same 
if the assured should enter into any military or naval service without 
the consent of the company. This principle can have no application 
where the prohibition is in express terms against an act or conduct 
which may directly tend to produce death or an injury, and which 
beyond question seriously affects and increases the risk of the insurer. 
As the judge erred upon the trial the judgment was properly reversed 
and a new trial granted. The order must be affirmed and judgment 
absolute ordered for the defendant with costs. 
All concur. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF NEW HAMPSHIRE. 


May Term, 1876. 


CHARLES R. MORRISON anv SUSAN F. MORRISON 
vs. 


AMERICAN POPULAR LIFE INS. CO. 


The policy provided that on its delivery to the company, properly receipted and 
canceled, a paid-up policy would be given provided the last premium due 
should not have remained un paid more than thirty days. 

The plaintiffs sent the sub-agent, who was not employed by the company, from 
whom the policy had been received and to whom the premiums were paid, a 
notice of their desire to secure a paid-up policy, and to deliver, cancel, etc., the 
policy, with a request to forward the same to the company immediately for its 

"§ action. The notice was delivered to the agent within about twenty days after 
the premium was due, and was answered by the company ut the expiration of 
the thirty days, stating that the plaintiffs would perceive trom their policy what 

j was necessary to do, and when ; whereupon a formal discharge of the policy 
was executed and delivered to the general agent, at the same time expressing a 
willingness to do whatever was necessary, and requesting a paid-up policy. 
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Held, in equity, that the plaintiffs had sufficiently complied to entitle them to a 
paid-up policy. 


This is a bill in equity brought by the complainants, who are resi- 
dents of Manchester, New Hampshire, against the defendant corpora- 
tion, which is established by the laws of the State of New York. The 
bill: was originally filed in the State court, but subsequently was re- 
moved to the United States court by the defendants. 

The complainants set forth in their bill of complaint, that the com- 
pany on or about the 28th day of July, 1867, by their policy of insur- 
ance, in consideration of the representation made to it in the applica- 
tion for said policy, and the sum of one hundred and twenty-four dol- 
lars and twenty-two cents paid to the company by said Charles R. 
Morrison, and of the payment of a like amount to be made on or be- 
fore the 26th day of July on every year, from and including the 26th 
day of July 1867, during the life of said Charles, not exceeding ten 
annual payments in all, promised the plaintiffs to pay the sum of two 
thousand dollars to the said Susan F. Morrison in case she should 
survive her said husband. And in case she should not survive him, to 

. his executors, etc., within ninety days after his decease, upon due no- 
tice and proof of the same ; and the company also injand by said policy 
further promise, as expressed in said policy, that after payment of any 
of the premiums above mentioned, the said company will give to the 
assured a paid-up policy for an amount equal to its true value, as shall 
be estimated at that time by the actuary of the company, upon the 
delivery to it of the policy properly receipted and canceled, provided 
the last payment of premium shall not have remained unpaid for 
more than thirty days. 

The plaintiffs further say that five of said annual premiums out of 
the ten were paid as required and provided by the policy, the last 
payment being on the 26th day of July, 1873, for one year from the 
26th day of July, 1873, to the 26th day of July, 1874, and amounting 
in all to the sum of $621.10, and that on or about the 15th day of 
August, 1874, the plaintiffs sent to the “local” agent of said company, 
from whom said policy was in the first instance received, and to whom 
the said annual premium had been paid, one George Morrison, of 
Bath, N. H., a written notice that they desired to receive a paid-up 
policy for the just proportional amount, and receipt, cancel and sur- 
render the original policy as therein provided, with a request that 
said local agent would forward the same immediately to said company 
for its action thereon. They maintain that the local agent did for- 
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ward the notice, and it was received by the company, at its office in New 
York, on or before the 19th day of August, 1874, and long before the 
expiration of thirty days from the 26th day of July, 1874, when the 
last unpaid premium became due. The company did not make any 
reply until by a letter dated August 26, 1874, and received by the 
complainants on the 28th, in which the defendant stated that the 
complainants would perceive by their policy what it was necessary to 
do, and when, in order to receive a paid-up policy. On receipt of the 
letter, plaintiffs, on the 28th day of August, made and executed a for- 
mal discharge of this policy, expressed to take effect when they should 
secure their paid-up policy, and delivered the same to the defendant’s 
agent for the State of New Hampshire, and requested « proportional 
paid-up policy, and at the same time informed him that they were 
ready to cancel and discharge the original policy in any proper man- 
ner in which the company might direct. 'The complainants also, by a 
letter mailed at Manchester, 28th of August, to the company, informed 
the company of the leaving the policy and discharge with Gage, and 
of their readiness to cancel the original policy, which they have ever 
since been ready to do, as well as all things to be by them done in 
order to receive such policy, but the defendant refused to make out 
and deliver the same. 

The prayer in the bill is that the defendant may be required to 
answer, and to be ordered and decreed to execute and deliver a paid- 
up policy for the just sum, or to refund to the husband the sums by 
him paid, and interest thereon, and for other just relief. 

‘The answer of the defendant admits the execution of the policy, the 
five annual payments, the Jast of which was made on the 26th of July, 
1873, and avers that another annual premium became due July 26, 
1874, which the plaintifis have not paid. They deny that George 
Morrison was an agent of the company, general or local, and claim 
that Gage et al. were the only agents who received from the com- 
pany and sent to the complainants the policy ; they deny that any 
notice to George Morrison was notice to the company, and deny that 
they intended to prevent complainant from surrendering the policy, 
ete., but gave him information of what he should do in order to ob- 
tain a paid-up policy. 

They assert that the failure of complainants’ compliance with the 
requirements of the company, as contained in the policy, is not 
attributable to the fault of the company, but to the carelessness of the 
complainants in not consulting their policy, all the time in their pos- 
session, aud it was the complainants’ and not the company’s fault that 
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notice was given to George Morrison, when the complainants knew 
that the proper and legal agent of the company was Gage et al., upon 
whom notice could be properly served, ete. They contended that de- 
livery of the policy, properly receipted and canceled, to the company, 
and that{within'thirty days specified, are conditions precedent, which 
must be performed by the plaintiffs before the company can be re- 
quired and bound to give them a paid-up policy, and that these con- 
ditions were not complied with, and deny the policy was ever deliv- 
ered to the company properly receipted and canceled, but take ex- 
ception to the wording of the cancellation. They maintain also that 
the receipt and discharge not being properly executed, in the event 
of the death of said Charles R., after a paid up policy should be given 
him, his wife, or in event of her death her heirs, would not be legally 
barred from claiming under the original policy, and that whatever was 
done upon the 28th of August, was too late in point of time to entitle 
the plaintiff to any paid-up policy, whatever may have been its form, or 
whatever might have been its effect if seasonably made. 


Cuartes R. Morrison, for Complainants. 
Sargent & Cuase, for Defendant. 


Suepiey, ©. J., after hearing the evidence printed with the case, 
decreed that the plaintiffs within thirty days from the 26th of July, 
1874, had done sufficient to entitle them to an equitable paid-up 
policy, for an amount equal to its true value upon the basis of the 
payment of five annual premiums according to the terms of said 
policy, and that said company, within ten days from the date 
of the decree, shall make and execute to the complainants an equit- 
able paid-up policy upon said basis, for an amount equal to its true 
value, to be estimated by the actuary of the company as of August 
26,1874. The case was refcrred to a master to report whether such 
policy as shall be produced by the company conforms to the decree, 
and has been duly executed and delivered; and further, that said com- 


* 


plainants recover costs of suit. 


[The statement of the opinion, which was verbal, is by the clerk of 
the court —Ep. Ins. L. J.] 
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COURT OF APPEALS OF NEW YORK. 


WESTERN NEW YORK LIFE INS. CO., Appellant, 
vs. 


DEWITT W. CLINTON, er at., Respondents.* 


An agent’s bond provided that the principal had been appointed agent ‘for the 
purpose of procuring applications for life insurance and collecting premiums 
thereon.” At and prior to the execution of the bond, two instruments had been 
executed between the agent and company, by one of which he was appointed 
agent, ‘‘to effect all kinds of insurances,” and which provided for payment of 
commissions on *‘premiums and renewal premiums, and for the forwarding of ap- 
plications and payment of moneys received. By the other the company agreed 

, to allow the agent commission upon moneys collected on renewals issued or 
negotiated through the agency of M., which was to be applied toward the pur- 
chase of the said renewals, and upon payment of $1,000 the company agreed to 
transfer the renewals to the agent, and afterward to pay them the same renew- 
als as were paid to M. 

Held, that the sureties were liable for moneys received by the agent on the renew- 
als of M. as well as for moneys collected on insurances effected by himself. 
Nor was their liability relieved by the fact that they had no knowledge of the 
second agreement until after the execution of the bond, in the absence of any 
fraudulent misrepresentation as to their liability by the company. 


Order of general term reversed. 


E. Countryman, for Appellant. 
Tarsox & Suerwin, for Respondents. 


‘ Miter, J. 

The condition of the bond in suit recited that the principal had 
been appointed an agent of the plaintiff “for the purpose of procuring 
applications for life insurance and collecting premiums thereon,” and 
provided for the payment to the plaintiff of all moneys belonging to 
the company, and the faithful discharge of the duties of such agent, 
At and prior to the time of the delivery of said bond, two instruments 


' * Decided June 6, 1876. 





1876.] Western New York Life Ins. Co. vs. Clinton et al. TST 


had been executed and exchanged between the parties. By one of 
these the plaintiff appointed DeWitt W. Clinton an agent for a terri- 
tory which was designated, to procure “ applications for insurances’’ 
and “ to effect all kinds of insurances,” and provided for the payment 
of commissions upon “ premiums and renewal premiums,” and for the 
forwarding of applications and the payment moneys received. By 
the other instrument the plaintiff agreed to allow said Clinton as agent 
a commission upon moneys collected on renewals of policies issued or 
negotiated through the agency of I. L. McKeever, which was to be 
applied toward the purchase of the said renewals, and upon payment 
of the sum of one thousand dollars, the plaintiff agreed to transfer all 
of said renewals to Clinton, and afterward to pay him the same com- 
missions as were paid to McKeever.‘ 

It is objected that the bond does not include by its terms the 
moneys collected on the renewal premiums, but only such premiums 
as are embraced within the provisions of the first mentioued agree- 
ment. This position is not well taken. The moneys received were 
not upon the applications for insurance, but for premiums upon poli- 
cies and the renewal of the same. Those received upon the McKee- 
ver renewals were clearly included within the bond, for they were 
premiums on policies renewe!, and the language of the bond covers 
this class of premiums as well as all others. It was not a contract of 
sale, but a mere agreement for a transfer of a right to collect these 
premiums upon certain conditions which were agreed upon. Even if 
the effect was, when the amount agreed upon was paid, to transfer 
these renewal premiums, it is difficult tosee how the defendants could 
be injured thereby. If no transfer was to be made, and the agent 
had agreed to collect the premiums and pay them over after deduct- 
ing his commissions, the defendants would have been clearly liable, 
and it does not affect such liability because the agent was to pay a 
certain sum for the privilege of collecting these renewal premiums. 
Conceding the application of the rule that a claim against sureties is 
strictissimi juris, and that no implications are to be made in giving 
construction to the terms of a contract not clearly embraced within 
the language used, the renewal premiums mentioned in the second 
instrument were fairly within the import and true meaning of the 
bond. And even if it may be considered that there is an ambiguity 
in regard to the construction to be placed upon the bond, we have a 
right to consider, in interpreting its meaning, all the surrounding cir- 
cumstances, and the relations of the parties as they existed at the time 
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of its execution andjdelivery. Griffiths vs. Hardenburgh, 41 N. Y., 
464; Matter of N. Y. Central R. R. Co., 49 N. Y., 414. Applying 
this rule to the present case there is no groundjfor the assumption 
that the bond \wasjintended to cover only'a portion of the business 
which was to be transacted by the agent for the company. 

Nor does it relieve the defendants from liability upon the bond be- 
cause, the sureties had no knowledge of the second agreement. until 
after the execution of the bond. Even if they were misled by the 
principal, at whose request the bond was executed, as to the charac- 
ter and extent of the obligation assumed, it is no valid defense to this 
action unless it; appears that the plaintiff was a party to the fraud 
practiced upon the defendants. Casoni vs. Jerome, 58 N. Y., 315, 
321 ; McWilliams vs. Mason, 31 N. Y., 294. The position that the 
obligor in a bond is bound to seek‘out the sureties and explain to 
them the nature and extent of their obligation at the peril of losing 
the security, or that he is to be held responsible for the fraudulent 
representations or concealment of the principal of any of the facts, is 
somewhat novel, and is not upheld by any adjudged case. It is the 
duty of the sureties to look out for themselves and ascertain the nature 
of the obligation embraced in the undertaking ; any other rule would 
not only work serious inconvenience, but render securities of this 
character of but little if of any value. The construction placed upon 
the bond in question does not in my opinion extend or enlarge the 
scope of the agreement beyond its actual import and the real inten- 
tion of the parties. 

We have been referred to a class of cases to sustain the position 
that the bond in question does not cover the liability ineurred under 
the second agreement ; but after a careful examination we are unable 
to discover that they sustain the doctrine contended for, as will be 
seen by a brief reference to the leading adjudications relied upon. In 
Bigelow vs. Benton, 14 Barb., 123, the defendant guaranteed the ship- 
ment and delivery to the plaintiffs by one Durkee of a barrel of super- 
fine flour for every four and a half bushels (two hundred and seventy 
pounds) of good wheat he received from them, and a barrel of corn 
meal for every two hundred and forty pounds of Indian corn received 
from them. The contract between plaintiffs and Durkee, bound Dur- 
kee to deliver a barrel of flour for a less quantity of wheat than was 
required by the contract of guaranty, and that the corn meal delivered 
should be “kiln dried.” It was held that’ the,surety was not liable. 
It is apparent that there was an essential difference between the two 
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contracts, and that the latter was not contemplated by or embraced 
within the terms of the guaranty. In Henderson vs. Marvin, 31 Barb., 
297, the guaranty was on a credit of six months, and the credit was ex- 
tended as to part of the amount and shortened as to a part by taking 
a third party’s promissory notes, having different times to run, and it 
was held that the guarantor was discharged. This was a plain varia- 
tion from the terms of the guaranty, which necessarily rendered it in- 
operative. In Wilson vs. Edwards, 6 Lansing, 134, sureties for the 
performance of a contract for the sale of goods on commission were 
held not to be liable for the payment of moneys received by the 
principal for goods consigned to him at an agreed price. Here 
also, was a material variation of the terms of the contract, which 
the sureties had not agreed to be liable for. In Bagley vs. Clark, 
7 Bosw., 94, the sureties covenanted to be responsible for the 
performance of a contract which bound the principal to serve the 
plaintiff for a term named, and no one else, at fixed salary. This was 
changed into a contract making the rate of compensation depend 
upon the quantity of work, making the term of service uncertain, and 
binding the principal to obey the commands cf two other persons in 
connection with the plaintiff. Here was a plain and palpable depar- 
ture from the original undertaking which discharged the sureties, and 
the court could not hold otherwise than that no liability existed. In 
Grant vs. Smith, 46 N. Y., 93, the guaranty was for the price of a 
steam engine and two boilers of a given capacity and power, and 
without the assent of the surety an engine with three boilers, and of a 
greater capacity and power, at an additional price, was substituted. It 
was properly decided that this was a material change, imposing en- 
tirely new obligations upon the contracting parties, and discharged 
the surety from any liability. 

It is manifest that none of the cases examined present the charac- 
teristics of the case now considered, and in each one of them there 
was 2 clear variation from the express conditions of the contract of 
guaranty. As we have already seen, the condition of the bond in 
question was intended to cover and plainly comprehended the pre- 
miums mentioned in both agreements, and the claim of the plaintiff 
was clearly within its terms. The cases cited therefore have no appli- 
cation, and furnish no grounds for reversing the judgment of the 
referee. It follows that the offer to show that the sureties were in- 
formed only of the first contract could have no bearing on the case, 
and was properly excluded. 
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There was no error upon the trial before the referee, and the order 
of the general term must be reversed, and that entered upon the 
referee’s report affirmed with costs. 

All concur. 


SUPREME COURT OF ILLINOIS. 


Appeal from Montgomery. 


IMPERIAL FIRE INS. CoO. 
vs. 


JOHN C. GUNNING.* 


A‘court of equity will not subsequent to a loss declare a policy void on the ground 
of fraud when it is claimed that the insured procured the policy for the sake 
of firing the building, and did so fire it ; but it does not appear that any fraudu- 
lent device was resorted to in procuring the insurance, or that it was not a pro- 
per risk to be assumed. ‘The arson, if proved, would constitute a full legal 
defense. 


Nor is ita ground for relief in equity that numerous suits of attachment have been 
* commenced against the insured, who has fled the country, and the company is 
in each case summoned as garnishee. The practice of the court will allow the 
several actions to be consolidated in one on proper showing, and were it not so 
the company must first establish its defense at law, when chancery will inter- 
pose to prevent the right from being further vexatiously litigated. 


Scorr, Cu. J. 

This bill was for an injunction and relief. A demurrer was sustained 
to it, and the bill dismissed for want of equity. 

It is charged defendant, Gunning, procured from complainant a pol- 
icy of insurance against loss by fire in the sum of $5,000 on his brick 
wagon factory building and its contents, and that afterward the build- 
ing with all it contained was destroyed by fire. It is further alleged 
that about the same time Gunning procured other insurance upon the 
same property, in all $18,000. After the fire Gunning compromised 
with some of the insurance companies and left the country. Suits on 


« Decision filed at Springfield, June 30, 1876. 
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attachment were commenced against him by a number of different 
persons, and complainant was summoned in each case as garnishee. 
The grounds of relief set forth are, that Gunning procured the policy 
of insurance with the intention of setting on fire the buildings, that 
he might recover the insurance, and that afterward he did set the fire 
that caused the destruction of the building and its contents. The 
prayer of the bill is, the policy may be declared void, and the suit 
against the complainant be enjoined. 

t will be observed it is not charged, Gunning was guilty of any fraud- 
ulent practices in procuring the policy of insurance upon his property, 
such »s would warrant a rescission of insurance contract. All that is 
alleged is a sinister purpose to do an unlawful act. He did nothing 
to induce the taking of the risk by which complainant was overreached. 
Indeed it is not charged the risk was not a fair one, and a proper one 
to be assumed. ‘That which avoids the policy is a subsequent unlaw- 
ful act of setting the building on fire. So far as is disclosed the contract 
of insurance seems to have been fairly obtained, barring the fact Gun- 
ning may have meditated a secret purpose at some future time to do 
an unlawful act to the injury of complainant. Assuredly the act of 
setting the building on fire avoids the insurance contract. But it is 
no reason for declaring it void after losses accrued. Had it come to 
the knowledge of the company Gunning intended to destroy the 
property, that would have authorized an immediate cancellation of the 
policy. Loss having occurred it is now only a matter of defense. The 
company could not itself declare a rescission of the contract, neither any 
facts proven that would warrant a court of equity in declaring the pol- 
icy void as having been procured by fraud. It is too late to decree 
that character of relief. The fact that the assured set the fire that con- 
sumed the property covered by the policy, if proven, would constitute 
a @omplete defense to any suit to recover the insurance money, and 
of course it is available in action of law. 

Another argument is, that this bill cannot be maintained on account 
of the fact so many suits have been commenced against the company 
as garnishee, that it will be required to answer and be drawn into liti- 
gation with the parties to each suit in respect to a single cause of 
action. 

This we think is a misapprehension of the law. Should it be made 
to appear but a single cause of action was involved, notwithstanding 
there are different plaintiffs, the court no doubt on motion of the gar- 
nishee would consolidate the several sults into one action. In this 
way one verdict would be conclusive of the whole subject matter of 





762 _ Report of Decisions. { Oct., 


the litigation. This seems to be the practice indicated by this court 
in Gillilan vs. Nixon, 26 Ill., 50, where it was said, in accordance with 
an intimation in Stahl et al. vs. Webster et al., 11 Ill., 571, “ the proper 
practice is such cases as the one at bar, is to enter judgment against 
the garnishee in favor of the defendant, in attachment.” It is then add- 
ed, “The judgment stands in favor of the debtor for the benefit of 
such of his attaching and judgment creditors as may prove a right 
to share its proceeds. Such creditors would then have the right to 
control the judgment, and the money when collected from the gar- 
nishee would be liable to be distributed among the several creditors.” 
Adopting this practice the garnishee will not be involved in a multipli- 
city of suits concerning a single cause of action. But one defense is 
all the company will be required to make, and if successful in that it 
will be conclusive of the whole controversy. In this view there can be 
no reason for invoking the aid of a court of equity. The alleged de- 
fense is a legal one, and can be more appropriately made in an action 
at law. 

But were the practice otherwise than we have indicated, still we think 
it would be incumbent on complainant, considering the character of 
the cases, to first establish a defense at law, and if it should appear 
other parties continued to harass the company on account of the same 
cause of action, equity no doubt would interfere to prohibit further 
vexatious litigation. Commonly chancery will assume jurisdiction in 
the first instance to prevent a multiplicity of suits, where a payty pro- 
secutes or defends a right against a great number of persons, or where 
a great number of persons prosecute or defend a right against a single 
individual. But we do not think this is acase where a court of equity 
will or ought to assume jurisdiction until complainant had established 
a defense at law, nor until it shall be made to appear there is danger 
the right established will be further and vexatiously controverted. Jn 
that event equity would have the undoubted right to afford relief. We 
agree fully with the court below. The bill presents no grounds for the 
interposition of a court of chancery, and its decree will be affirmed. 

Decree affirmed. 





1876.] Braswell vs. American Life Ins. Co. 


SUPREME COURT OF NORTH CAROLINA. 


JuNE Term, 1876. 


BRASWELL ) 


AMERICAN LIFE INS. wi 


There was printed on the back of the policy, ‘‘ No receipt valid unless under the 
seal of the company.” The insured had been accustomed to send his premiums 
to the agent and have the receipts sent in return. The company revoked the 
agent’s authority and refused to furnish him renewal receipts. The insured, ig- 
norant of the fact, forwarded the money to the agent as usual, and the policy was 
canceled for non-payment of premium. 


Held, that the company was at fault for failing to notify the insured not to trans- 
mit to the agent when it had knowledge by the previous course of dealing that 
such had been the practice. 


Held, that the insured was entitled to recover the premiums paid, with interest. 
Judgment affirmed. 


Jones & Jones, for Defendant. 


Pearson, J. 

If the plaintiff was in default by failing to pay the premium when 
due, he forfeited his policy and lost the amount before paid as pre- 
miums. If the defendant was in default by canceling the policy, positive- 
ly and peremptorily, the plaintiff has aright torecover back the amount 
paid as premium, and interest thereon, as ‘money had and received 
for his use,” or upon a promise of the defendant to indemnify and 
save him harmless, which the Jaw implies from the wrongful act of the 
defendant in the cancellation of the policy, in which case the measure 
of damage would be the amount necessary to enable the plaintiff to 
obtain another policy, if so minded, which of course would be much 
higher in respect to the premium, inasmuch as he is several years 
older than he was when he first obtained the policy ; but the case need 





764 Report of Decisions. { Oct., 


not be complicated by this consideration, as the plaintiff is content to 
take back his money with interest, and be quit of all further connec- 
tion with defendant. 

The question is, who was to blame for the default of 7 the in- 
surance agent? The defendant’s place of business was in Philadelphia ; 
the plaintiff resided in the county of Edgecombe, and Dearing the in- 
surance agent kept his office in Wilmington, N. C. 

The plaintiff made some payments of premiums to Dearing by send- 
ing him the money and receiving in return a receipt under the corpor- 
ate seal of the company. For some cause satisfactory to itself the de- 
fendant revoked the agency to Dearing, and did not, as before, furnish 
him with receipts under the corporate seal. The plaintiff sent the mon- 
ey to Dearing, having no notice of the revocation of his agency, except 
what is claimed to be constructive notice, by reason of the entry on 
the back of the policy, ‘ Receipts for payments will not be valid unless 
given under the seal of the company.” The fact that the defendant 
had revoked the agency of Dearing, and refused to furnish him with 
receipts under the seal of the company, wasa matter peculiarly with- 
in its own knowledge ; we hold that the defendant was guilty of gross 
negligence, if not fraud, by failing to communicate to such of its in- 
sured as the books threw in connection with Dearing, and who had been 
in the habit of sending him the money and getting a receipt in return. 
The company say, in order to guard against unfaithful agents it is put 
on the back of the policy, “ No receipt valid unless under the seal of 
the company.” Let it be so ; but when by the previous course of deal- 
ing the defendant had knowledge of the fact that the money was 
transmitted in the first place to Dearing, and then the receipt was re- 
turned, how can the defendant excuse itself for failing to notify the 
plaintiff not to transmit the money to Dearing, as his agency was re- 
voked? “ Fair play,” required this much. The suggestion that Dear- 
ing was the agent of the plaintiff, that is to say that the gentlemen 
who go about the country solicting people to take life insurance pol- 
icies are the agents of the insured, and not of the company, is simply 
ridiculous, and must be disregarded, or treated as an attempt to 
swindle through agencies, by which a corporation in Philadelphia is 
enabled to do business in North Carolina, and for the benefit of the cor- 
poration. The corporation appoints the agent, pays him, and he is 
its creature ; how can his unfaithfulness be charged to the insured ? 
There is no error. Affirmed. 
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COURT OF APPEALS OF NEW YORK. 


KITTIE MERSERAU, Aovwm’x, erc., Respondent, 


Us. 


PHCGENIX MUTUAL LIFE INS. CO. Appellant.* 


The policy provided that the insurer's liability should cease upon failure of the in- 
sured to pay the premiums when due at the company’s office, or to the agent, 
upon. the production of a receipt signed by the president or secretary. The 
agent was authorized only to solicit insurances, forward applications, and col- 
lect premiums. 


Held, that the agent’s power was limited to the collection of each premium when 
furnished with renewal receipts, and he could perform no act in respect to sub- 


sequent payments, except as such power was renewed by each receipt for- 
warded. 


Held, that the insured had knowledge of such limitation by the policy, and had no 
right to infer greater power from any uncertain signs. 


Held, that the company were not responsible for an unauthorized waiver of pay- 
ment by the agent. 


Judgment reversed. 


S. Hann, for Appellant. 
R. E. Anprews, for Respondent. 


Aen, J. 

By the terms of the policy the liability of the insurers ceased upon 
the failure of the insured to pay the renewal premiums at the office of 
the company at Hartford, or to an agent of the company on his pro- 
ducing a receipt signed by the president or secretary, on or before 
the days at which there were payable. The premium which became 
due in August, 1871, was not paid at or before the day, nor has it been 
paid since. The policy was therefore of no force at the time of the 
death of the insured, and the insurers are not now liable upon it un. 


* Decided May 30, 1876. 
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less the condition was waived by the compauy or by an authorized 
agent. It is not claimed that the company has by the action of its 
board of managers, or by its executive or any of it officers, varied the 
condition referred to. If its performance has been dispensed with, 
and the policy continued in force notwithstanding the default in the 
payment, it has been by the act and agency of Weller, the local agent 
of the insurers at Hudson. 

A lax idea seems te prevail, and certainly is persistently urged upon 
this appeal, that an agent for an insurance company, representing it 
and transacting business for it at a distance from its principal place 
of business, is and must necessarily be a general agent, with full author- 
ity to bind his principals in all matters within the territorial bounds 
of his agency, and it is sought to render void the most solemn and im- 
portant stipulations of the contract upon this theory. There is no 
countenance for the doctrine in any well considered case. Agents of 
underwriters at a distance from their principals are either general or 
special agents, possessing plenary or limited powers, depending upon 
the terms of the grant and of the powers actually conferred on them, 
exercised with the assent of the principals; and the extent of their 
authority is to be determined by the same rules that control in respect 
to other agencies. 

The rule is well expressed in Insurance Company vs. Wilkinson, 13 
Wall., 222, and Miller vs. Phoenix Ins. Co., 27 Iowa, 203. Insur- 
ance companies doing business by agencies at a distance from their 
principal place of business are responsible for the acts of the agent 
within the general scope of the business entrusted to his care, 
and no limitations of his authority will be binding on ‘parties 
with whom he deals which are not brought to their knowledge. It 
is upon and within this general principle that insurance companies 
have been held bound by the acts of their agents in dispensing with 
or varying the terms and conditions of their policies of insurance. 
Insurance Company vs. Colt, 20 Wall., 560; Bodine vs. Exchange 
Fire Ins. Co., 51 N. Y., 117 ; Owen vs. Farmers’ Joint-Stock Ins. Co., 
57 Barb., 519 ; Carroll vs. Charter Oak Ins. Co., 10. Abb., (N. S.,) 166 ; 
Sheldon vs. Atlantic Fire and Marine Ins. Co., 26 N. Y., 460. The ac- 
tual authority of Weller for the defendant corporation was to solicit 
insurance, receive and forward applications to the general managers 
at Albany, and on receipt of the policy to deliver it and collect the pre- 
mium, and to collect the renewal premiums when in possession of the 
receipt of the company, and upon the delivery of the same to the insured. 
The insured had no reason to suppose, from any dealings with the agent, 
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or his transactions with others, that his powers were other or different 
from those specified. By a notice upon the policy, the authority of 
the agent in respect to the semi-annual renewal premiums. was em- 
phatically and distinctly limited, and he was only authorized to receive 
them upon previously and regularly signed receipts from the presi- 
dent or secretary. He required a special authority to collect and re- 
ceive each renewal premium as the same should become payable. 
His agency in respect to the policy absolutely ceased upon its deliv- 
ery, and the power was to be renewed and the renewal evidenced by 
the possession of the specified receipt before he could perform any 
act on behalf of the company in respect to subsequent payments. The 
insured had knowledge of this limitation, and was estopped from claim- 
ing in hostility to it. The precise point was decided by the court of 
Errors and Appeals of New Jersey in Catoir vs. American Life- Ins. 
and Trust Co., 33 N. J., 487, in which Judge Bedle, in a well con- 
sidered opinion, concurred in by the court, asserts in support of the 
judgment the very reasonable doctrine, which is consistent with all 
the cases, that when the policy itself contains an express limitation 
upon the power of agents, an agent has no legal right to contract as 
agent of the company with the party to whom the policy has been is- 
sued, so as to change the terms of the policy or to dispense with the 
performance of any part of the consideration, either by parol or in 
writing ; and such party is estopped by accepting the policy from set- 
ting up powers in the agent at the time in opposition to limitations 
and conditions in the policy. These limitations are presumed to con- 
tinue. In the face of a distinct written expression in the policy, of a 
want of power in the agent, the party suing to recover upon such pol- 
icy has no right to infer the subsequent existence of such power by any 
uncertain signs. There must be evidence to justify the belief that 
the company by direct authority enlarged the powers of the agent, or 
that they knowingly permitted him to act for them beyond the scope 
of the powers originally conferred. In that as in this case the author- 
ity of the agent to receive payment of the renewal premiums was lim- 
ited by the statement that the payment was not to be valid except 
upon the presentation of a receipt under the seal of the company. 
There was evidence in that case of the possession of the receipt by the 
agent, and tending to show that he gave credit for the payment of the 
renewal premium at the day, and the act was held wléra vires and not 
obligatory upon the corporation. See also to the same effect Bouton 
vs. American Mutual Life Ins. Co., 25 Conn., 542. 
Unless we are prepared to hold that insurance companies cannot 
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restrict the authority of their agents, and that conditions imposing re- 
strictions and limitations upon their powers and communicated to 
those to whom policies are issued, are meaningless and but waste pa- 
per, and may be utterly disregarded, there was no waiver of the con- 
ditions in this case, and the policy expired upon the failure of the in- 
sured to pay at the day. This conclusion renders it unnecessary to 
consider the very serious question whether, upon the most favorable 
construction of the evidence, there was any waiver or attemptat a 
waiver of the conditions. 
The judgment must be reversed and a new trial granted. 


Fotaer, J. 

This is an action on a policy of life insurance. It is resisted on the 
ground that there was a failure to pay a premium which fell due be- 
fore the death of the insured. 

It is conceded that the premium was not paid, but it is claimed that 
payment on the day was waived. This waiver, it was contended, was 
made by one Weller, as agent of the company. 

I am not prepared to admit that the testimony showed Weller an 
agent of the compaiy with such power and authority as that he cou’d 
waive the condition of payment of premium contained in the policy. 
It is not needful to pass upon that now. But the facts put to the jury 
in the charge, as suilicient as matter of law to make him a general 
agent, were not enough for that purpose. 

The exception to the charge covers that portion of it just no- 
ticed. 

For the error in the charge there should be reversal and new trial. 


Auten, J., reads for reversal and new trial. Fonarr, J., concurs on 
ground stated in his memo. MRapatxo, J., concurs with Allen and 
Folger, JJ. Hart, J., concurs with Allen and Folger, JJ. Auten, J., 
concurs with Folger, J. Murtsr, J., reads for affirmance. Cuxurcn, 
Ch. J., and AnprREws, J., concur. 
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NEW YORK COURT OF APPEALS. 


ISAAC McNEILLY, Apvw’r, ero., Respondent, 
vs. 


CONTINENTAL LIFE INS. CO., Appellant.* 


The premium was forwarded by insured as usual, by a postal money order to the 
general agent, within the required time. The agent was absent from home, but 
his daughter, acting under his instructions, wrote to the insured that her father 

‘would send the receipt when he returned. The agent forwarded the money to 
the company on his return, but it was then past due, and the company demand- 
ed a certificate of continued health, which the insured was unable to furnish. 
The general agency had been previously terminated by the company, and a no- 
tice had been sent to the insured, which had been seen in his possession, stat- 
ing that the premium would become due, and directing him to forward it direct 
to the home office, but making no reference to the discontinuance of the 
agency. 

Held, that the company was bound by the dealing with the agent, unless the in- 
sured was notified of the termination of his agency. 

Held, that the notice did not fairly imply that payment to the agent was prohibit- 
ed, and did not indicate that his agency had terminated. 

Held, that the payment by money order, having been customary and allowed, was 
valid. 

Held, that the authority given by the agent to his daughter to receive premiums 
was within the general scope of his agency, and made her acts his own. 

A notice was printed on the back of the policy that payment to an agent would 
not be deemed valid without the production of a receipt. 

Held, that this cannot be construed as a limitation of the authority of a general 
agent, and payment to him without the production of a receipt is valid. 

The agency was continued for six months after its revocation, for the special pur- 
pose of receiving such premiums as fell due and forwarding them to the com- 
pany, but no receipts in advance were furnished for such purpose, nor was it 
intended they should be. The premium in question was forwarded in the in- 
terval. 

Held, that this was a special waiver by the company of the instruction in the no- 
tice which made the payment to the agent valid. 

Judgment reversed. 


* Decided April 18, 1876. 
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Anprews, J. 


When the policy was issued Weller was the general agent of the 
defendant, and was authorized to take applications for insurance, ap- 
point local agents, and receive original or renewal premiums on poli- 
cies issued by the company. In 1870 he took the application for in- 
surance upon the life of the plaintiffs’ intestate, and the policy was 
issued June 22, 1870, countersigned by Weller as general agent. By 
the terms of the policy the premium was payable on the 22d day of 
June in each year, or within thirty days thereafter; and prior to 1874 
premiums had been paid semi-annually to Weller, who received and 
remitted them to the defendant, and the company forwarded to Wel- 
ler receipts therefor, which he delivered to the insured. 

On the 16th day of July, 1874, the insured mailed to Weller a pos- 
tal money order for the semi-annual premium which fell due June 22, 
1874. Weller was then absent from home, but his daughter, pursu- 
ant to his instructions, received the order, and informed the insured 
by letter that her father would send a receipt on his return. He re- 
turned home on the 27th or 28th of July, and drew the money on the 
order sent by the insured, and procured an order on the New York 
office for the amount of the premium and sent it to the defendant. The 
defendant on receiving the order wrote the insured informing him of 
its receipt, and enclosing in the letter a certificate of health, and stat- 
ing in substance that as the premium was past due the company 
would not accept it, except on condition that he would sign and re- 
turn the certificate, and that meanwhile it would hold the drafts sub- 
ject to his order. 

The insured had for several months been in failing health, and he 
informed the defendant that he could not for that reason make the 
statement contained in the certificate. Afterward, in September, the 
defendant returned the order to the insured, who again sent it to the 
company, and in October of the same year the plaintiffs’ intestate 
died. 

The defense interposed by the company is that the policy was for- 
feited ‘by the non-payment of the June premium. It was sent io 
Weller within the thirty days’ extension of time given by the policy. 
The defendant to avoid the effect of this payment relies upon the fact 
that the general agency of Weller terminated in April, and that no- 
tice was given to the insured before the payment was made, to send 
the premium directly to the company. A person who has dealt with 
an agent in a matter within his authority has a right to assume, if not 
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otherwise informed, that the authority continues, and when the deal- 
ing continues after the authority is revoked the principal is neverthe- 
less bound, unless notice of the revocation is brought home to the 
other party. Story on Agency, § 470. It was therefore essential 
for the defendant, in order to defeat the action, to show that the 
plaintiffs’ intestate, when he made the payment to Weller in July, 
1874, had notice that he was not authorized to receive it. To estab- 
lish this the defendant proved that early in June it mailed to the in- 
sured a notice that the premium on his policy would fall due on the 
22d of that month. This notice was partly printed and partly writ- 
ten, and across its face was stamped the words, “ Remit direct to the 
home office.” 

When this notice was received by the insured does not appear. It 
was seen in his possession in August. This notice is all the evidence 
there is to show that the insured, when he sent the money order to 
Weller in July, knew that his authority was terminated. This evi- 
dence at most raised a question of fact for the determination of the 
jury. The notice made no reference to Weller, nor did it indicate 
that his agency had terminated. It is evident that he did not so un- 
derstand it, for he had abundant time to have remitted the premium 
to the defendant’s office if he had supposed that Weller had no right 
to receive it. Nor did the direction on the notice to send to the 
home office operate as notice of a special limitation of the previous 
authority vested in Weller. The direction was printed on a blank 
prepared for general use. The general direction to send to the home 
office would not fairly imply that payment toa general agent was 
prohibited. If it would convey to any one any intimation of that 
kind, it would not be likely to do so to persons unskilled in business, 
with whom to a great extent the business of life insurance companies 
is conducted. The language is at least vague and equivocal to con- 
vey the information claimed, and it is not too much to require that 
the defendant shall make a plain case when it claims a forfeiture un- 
der the circumstances proved. 

The objection that the money was remitted by post-office draft is 
not tenable. The insured had paid his premiums in this way before, 
and Weller had accepted them as a good payment, and the company 
made no objection on this ground. Tke authority given by Weller to 
his daughter to receive premiums falling due in his absence was with- 
in the general scope of his agency, and payment to her was payment 
to him. The notice to policy-holders printed on the back of the 
policy, that payment to agents would not be deemed valid unless a 
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receipt signed by the president, secretary, or actuary of the company 
was taken at the time, cannot be construed as a limitation of the 
power of a general agent. It was not a part of the contract of insur- 
ance, and payment to a general agent without the production of a 
receipt is valid. Boehen vs. Williamsburgh Ins. Co., 35 N. Y., 181; 
Sheldon vs. Atlantic Ins. Co., 26 ib., 460 ; Shearman vs. Niagara Ins. 
Co., 46 ib., 526. There is another answer to this objection. The 
agency of Weller under his contract with the company terminated on 
the 26th day of May, 1874, and on that day all receipts in his hands 
were delivered by him to the company. But his agency was continu- 
al for a special purpose, viz., to receive such premiums as should be 
paid to him thereafter and forward them to the defendant, and under 
this authority he continued to receive premiums falling due until 
October, and sent them to the company pursuant to the arrangement. 
No receipts in advance were furnished to deliver to the persons pay- 
ing the premium, nor was it contemplated that this should be done 
when the special authority was given to Weller. The claim that 
Weller’s special authority, after the termination of his general agency, 
was confined to receiving premiums in cases where receipts were fur - 
nished him in advance, is not supported by the proof. Upon the 
ground, therefore, of a special waiver by the company of the instruc- 
tion contained in the notice to policy-holders, the payment made by 
the plaintiffs’ intestate was valid. 

It is not claimed that the nonsuit can be supported upon any 
grounds other than those we have considered, and for the reasons 
stated we are of opinion that they do not justify the direction given at 
the circuit. The order appealed from should be affirmed, and judg- 
ment absolute ordered for the plaintiff on the stipulation. All concur ; 
Atuen and Eart, JJ., on last ground. 
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COURT OF APPEALS OF NEW YORK. 


WASHOE TOOL MANUFACTURING CO., Respondent, 
vs. 


HIBERNIA FIRE INS. CO. or Onto, Appellant. 


During the progress of the trial an order was made substituting the party insured 
for the original claimant, to whom the claim had been assigned, upon affidavits 
showing a re-assignment. The proof showed that the substituted plaintiff was 
the real party in interest and had a perfect cause of action ; but there was no 
proof either of assignment or re-assignment. 


Held, that such proof was unnecessary. 


Held, that though the original plaintiff had no cause of action, the order having 
been acquiesced in by defendant by accepting the costs on which it was condi- 
tioned, he cannot complain. 


The policy provided that the company should not be liable until the premium 
should be actually paid tothe company. Anagent having the conceded author- 
ity, waived pre-payment. Payment was subsequently demanded from time to 
time before the fire. The policy was not canceled, and the insured was not 
notified that it would be at any time. 


Held, that the waiver continued to date of the fire, and the company was liable, 
Judgment affirmed. 


A. C. Moak, for Appellant. 
S. A. Noyzs, for Respondent. 


Ear, J. 
This action was commenced in the name of Lathrop as assignee of 
the claim subsequent to the loss. During the progress of the trialan * 
order was made substituting the present plaintiff, the party insured, 
upon affidavits showing that the claim had been re-assigned. Upon 
the trial the counsel for defendant objected to plaintiff's right to re- 
cover without proof of the assignment and re-assignment, and whether 


' * Decided April 25, 1876. 
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this objection was well founded is the first question to be con- 
sidered. 

The objection is extremely technical, does not in any way relate to 
the merits of the controversy between the parties, and should not be 
allowed to prevail unless it is insuperable upon any view of the facts. 
There was no proof as to either of the assignments. The proof showed 
that the policy was issued to the plaintiff, that it sustained the loss, 
and it produced the policy in evidence. These with the other facts 
proved showed a perfect cause of action in the plaintiff. At the close 
of the evidence a motion was made, and granted without objection, to 
conform the pleadings to the evidence and facts proved. After this 
there was nothing in the complaint or evidence showing that there 
had ever been any assignment of its claim by the plaintiff. If the de- 
fendant claimed that there had been, it should have alleged it in an 
amended answer, and proved it. If, however, it is claimed that the pa- 
pers used on the motion to procure the substitution of the present 
plaintiff, and the order made showed that there had been an assign- 
ment, the same papers showed that there had been a re-assign- 
ment. The original complaint could not be used to show that 
there had been an assignment of the cause of action by the pre- 
sent plaintiff to Lathrop, because that motion superseded as a plead- 
ing, and the defendant could no longer avail itself of the facts therein 
alleged, except by putting that complaint formally in evidence, as ad- 
missions in any other writing would be proved. It was not thus 
placedinevidence. Hence it appears in the case that the plaintiff own- 
ed the cause of action from the beginning. The fact still remains that 
Lathrop commenced this action, and commenced it without having, so 
far as appears in the evidence, any cause of action, and hence it is 
claimed that the plaintiff could not be properly substituted, as its right 
of substitution and right to maintain this action depend upon its suc- 
cession to a cause of action owned by Lathrop when he commenced 
the action. The answer to this is, that the order was made and ac- 
quiesced in by the defendant. The order was upon condition that 

plaintiff pay certain costs to the defendant, amounting to $57. These 
costs were paid to and received by defendant, and hence it cannot now 
object that the order was not properly made. 

The policy contained a clause that the company should not be lia- 
ble until premium should “ be actually paid tothe company.” In this 
case the policy was delivered by defendant's agents, and pre-payment 
of the premium was waived. Defendant’s agents from time to time 
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before the fire demanded payment of the premium, but it was not paid. 
It is therefore claimed that the defendant by the terms of the policy 
is not liable for the loss. 

It is conceded by defendant’s counsel that defendant’s agents had 
the right to waive the condition of prepayment. The waiver was for 
no definite time, and no time was fixed when plaintiff was required 
absolutely to pay. The policy was not canceled, and plaintiff was not 
notified that it would be void or canceled unless payment should be 
made by any given time. When the last demand was made upon the 
plaintiff for payment of the premium, its officer said that he would 
pay it ina fewdays. This seems to have been acquiesced in ; nothing 
more was said about the payment and the property insured was burned. ~ 
The facts show that the waiver continued down to the fire, and the 
referee so found. Hence the policy wasin force and the defense set 
up was not sustained. 

The judgment must be affirmed with costs. 

All concur. 


COURT OF APPEALS OF NEW 


WILLIAM LEETCH, Respondent, 
vs. 


ATLANTIC MUTUAL INS. CO., Appellant.* 


The storage of gold in the hold of the vessel outside the cabin and underneath the 
cargo is a stowage in an unusual place, which materially increases the risk ex- 
cept from barratry or theft, and vituates the policy where perils of the sea are 
alleged as the cause of loss. 


The testimony of experts as to materiality is admissible, and must govern where 
there is no conflict of evidence. 


Samuet Hann, for Appellant. 
W. J. A. Fouuusr, for Respondent. 


* Argued April 14, 1876. = Decided April 25, 1876. 
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Autzy, J. 

The question of most prominence, as it is the most important in 
this case, is as to the validity of the policy upon the gold, and the rul- 
ings of the learned judge at the trial in respect to it. There is no 
conflict of evidence or substantial dispute as to the facts upon which 
its validity is challenged by the defendant. The claim is that the 
specie was not stored on board the vessel in the usual and customary 
place for the carriage of freight of that description, but that it was 
placed in an unusual part of the vessel, by which the peril was great- 
ly increased and the risk essentially varied from that assumed by the 
underwriter. The evidence of the shipmasters given upon the trial 
was uniform that the usual place for the carriage of coin or specie of 
any kind was either in some proper place in the cabin or in that part 
of the run of the vessel immediately under the cabin, and accessible 
from it by an opening in the floor with a trap properly fitted, so that 
it might be at all times under the immediate watch and care of the 
captain, and only accessible from the cabin. The masters of vessels 
who were examined as witnesses upon this subject had been engaged 
in trade to Mexican and South American ports, as well as to other 
ports and places, and all agreed that the usual and proper place for 
the safe keeping of coin carried as freight was either in or under the 
cabin as stated. It was proved by one or more of the witnesses, and 
not disputed, that the only exception to this usage was when specie 
was taken out of the country clandestinely in violation of the revenue 
laws, and to evade the payment of export duties, when it was some- 
times concealed among the cargo or in other parts of the vessel, but 
never under the cargo. In such cases, as soon as the vessel was at 
sea and the pilot had left the ship, the coin was invariably taken from 
its temporary place of concealment and deposited in the usual place. 
The same witnesses, and the only witnesses upon the subject who 
were experienced as navigators and masters of vessels, agreed that a 
deposit of coin under the ballast or under the cargo was unusual and 
increased the hazards and risk of loss to which it was exposed. In 
case of disaster it was less accessible, and could not be saved in whole 
or in part, as it might under ordinary circumstances and as usually 
stored. This fact is so palpable upon a mere statement of the differ- 
ent modes and places of stowage that it needed not to be proved by 
experts. It was not denied that while under the freight, especially 
such as that laden on board the vessel in this instance, it was safer 
from barratry or theft than when stowed in the usual place, but even 
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in such case the risk of theft was greater when the vessel was unladen, 

and during that process, from its liability to be taken by stevedores 
and others who would have access to it. The claim of the plaintiff is 

that the gold was lost not from the perils said to be diminished by 

the stowage resorted to, but that which was confessedly increased. 

The gold in the present instance was suffered to remain under the 
ballast from the time it was placed there at Laguna until the vessel 

sailed, and during the voyage from that port to Minatitlan, and until 
the cargo of mahogany was laden on board at the latter port. Dur- 
ing all that time it is self-evident that it was exposed to equal if not 
greater peril from barratry and theft than if stowed in the usual place. 

There is no evidence, except that of the plaintiff, that the gold was 

seen on board the vessel after it was first laden at Laguna. Whether 
there was any necessity for the stowage of the gold in the hold of the 

vessel outside of the cabin while the vessel remained upon the coast 

and at the ports of Laguna and Minatitlan which would justify a devia- 
tion from the usual course of lading, and of which the underwriters 
might be presumed or were bound to have known, and thereby to 
have assumed the varied risk, cannot be determined upon the present 
record, These questions were not tried or decided by the trial court. 

The facts proved by these witnesses, and which are not controverted 
by any witness upon the trial, clearly and conclusively establish that 
the actual risk upon the gold was not the same as it would have been 
stowed in the usual place, and that the risk of loss in case of disaster 
at sea, the peril by which it is claimed the gold was lost, was in- 
creased. 

In addition to this evidence several underwriters were called as ex- 
perts, and they were unanimous in the opinion that the carriage of 
specie under the ballast and cargo did increase the risk, and that the 
fact that it was so carried was material to be known by an under- 
writer, and would affect his judgment as to accepting the risk, and if 
accepted, the rate of premium. But a single underwriter was called 
by the plaintiff, and his evidence did not detract from the force of or 
conflict with that given in behalf of the defendant. He testified that 
a stowage under the cargo would (in his own language) “of course ” 
in some respects increase the risk so far as the perils of the sea were 
concerned, and only diminish it as against barratry or theft on the 
part of the mariners. He also stated that when so stowed the risk 
would be different in character and different in kind from what it 
would be if the gold were stowed in the cabin, or in the run immediate- 
ly under the cabin. The plaintiff, himself a witness upon the trial, 
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stated that he had frequently shipped specie and ca. ried it under the 
cargo and the timbers, in oat sacks, in the cooks’ coppers, and almost 
everywhere in the vessel where he deemed it most prudent ; but he 
did not state under what circumstances he had so carried it, or that it 
was usual so to do, or that when so carried it was insured. Under 
objection that he had not shown himself competent to testify as 
an expert, he was permitted to testify that in his opinion the risk 
would not be any greater for the safety of the specie, whether 
stowed under the cargo or in any other place on the vessel, and that 
it would be safer under the cargo against barratry and theft. His 
testimony was nof in conflict with, but rather in corroboration of the 
testimony of the other witnesses, except in the statement that the 
gold was equally safe in any part of the vessel. It is well settled that 
the testimony of experts, and especially of underwriters as such, is 
admissible upon the question of materiality of circumstances affecting 
the risk. McLanahan vs. Universal Ins. Co., 1 Peters, 170; 3 Kent’s 
Com., 284. When evidence of this character is necessary, for the rea- 
son that the fact is not sufficiently obvious to enable the court to de- 
cide it without aid, the testimony is to be treated as testimony of 
credible witnesses upon any other fact, and if there is no conflict the 
fact of materiality or immateriality must be held as all the witnesses 
testify. If there is a difference of opinion it then becomes a question 
of fact for the jury. In every contract of marine insurance there are 
certain implied stipulations and conditions which are of the same 
obligatory force as between the parties as if expressed in the policy, 
and make a part of the contract, and are distinguishable from mere 
representations. Arnould on Ins., 4th ed., 589. Among the conditions 
in case of an insurance upon cargo implied by law, is that it shall be 
stowed in a safe and proper manner, and in the usual and customary 
place for the carriage pf gocds of the description insured, and any 
breath of this warranty by which the risk is varied and the perils in- 
sured against increased vitiates the policy. A policy upon merchandise 
is vitiated by a breach of the implied warranty that the conveying ship 
is seaworthy, although the shipper of the goods is innocent and has 
no interest in the ship. Arnould on Ins., 591. The insurers assum- 
ing risks which the insured is unwilling to bear, can only be held to 
those risks for which they have voluntarily and knowingly undertaken, 
and the insured has no right to substitute any others in the place of 
those assured. 2 Pars. on Ins., 2; Hartley vs. Buggin, 3 Doug., 39; 
Maryland Ins. Co. vs. LeRoy, 7 Cranch, 26. In Blackett vs. Royal Ex. 
Assurance Co., 2 C. and J., 244, Lord Lyndhurst, C. B., says: “On 
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an insurance upon goods the underwriter is entitled in general to ex- 
pect that they shall be carried in that part of the ship usually appro- 
priated to the stowage of goods, not in a more dangerous part,” and 
adds, “If he were to be made answerable for extraordinary perils he 
would be answerable for a peril he had not contemplated, and for 
which he had not received an adequate compensation.” To this 
principle may be traced the rule which excludes deck cargoes from 
the protection of an ordinary policy of insurance. 1 Pars. on Marine 
Ins., 529. In Brooks vs. Oriental Ins. Co., 7 Pick., 259, the under- 
writer was held not to be liable upon a valued policy upon a ship for 
a hawser lost overboard, which was stowed in the boat on deck in- 
stead of having been stowed in the hold with the cables on the pass- 
age; the court saying that it was a matter of common information 
that it should have been stowed in the hold. Here we have the un- 
contradicted evidence of an established usage as to the proper place 
for the stowage of gold, and the patent and obvious fact that the usual 
place is the safer place for carrying it. It isonly where there is doubt 
as to the materiality of a representation, or of any deviation or change 
of risk, that it falls exclusively within the province of a jury. A non- 
suit was sustained by the court in banc in Taunton Copper Co. vs. 
Merchants’ Ins. Co., 22 Pick., 108, upon the ground that the merchan- 
dise, which was copper in pigs, had been stowed upon deck instead of 
being put under deck, and this notwithstanding a generad usage for 
forty years to carry goods not liable to be injured by dampness on 
deck was proved. The court were of the opinion that the usage 
stopped in limine and that the insured should have proved in addition 
that it was usual for underwriters to pay for goods when carried on 
deck. The plaintiffs’ claim and proof in this case is equally defective. 
There is no pretense that any underwriter has ever paid for coin lost 
when stowed in this way, and insured by a policy in the ordinary 
form. The question in Pickards vs. Murdock, 10 B. and C., 527, 
was as to the materiality of a direction from the insured to the broker 
to wait thirty days after the receipt of the letter giving the directions 
before effecting the insurance. It was held that evidence of the 
underwriter’s opinion was properly received, and that even without it 
the jury would have been bound to find that that part of the letter 
not communicated to the underwriters was material, and that conse- 
quently the policy was void. Da Costa vs. Edmonds, 4 Comp., 142, 
was an action upon a policy of insurance on forty carboys of vitriol, 
and the plaintiff had a verdict upon proof of usage to carry vitriol on 
the deck, of which usage the underwriters were bound to take notice. 
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Lord Ellenborough instructed the jury that the underwriters were 
not liable if the goods were carried on deck without such usage, or if 
they were not stowed there in a skillful and proper manner. The 
only questions left to the jury were as to the usage, and whether, if 
the usage was established, the carboys were properly stowed. The 
questicn of materiality was not submitted. See also Merchants’ Ins. 
Co. vs. Alger, 32 Penn. St., 330 ; Marshall on Ins., 348, 349 ; Millward 
vs. Hibbart, 3 A. and E., (N.S.,) Q. B. 120; The Delaware, 14 Wall., 
579. The Commission of Appeals, in Appleby vs. Astor Fire Ins. Co., 
54 N. Y.; 253, reversed a judgment in an action upon a policy of fire 
insurance for error of the judge at circuit in refusing to direct a verdict 
for defendant upon the ground that the risk had been materially 
varied and increased by the introduction to the building of the busi- 
ness of finishing chairs which had been manufactured in the rough 
elsewhere. The court held that it was not a case to be sent to a jury, 
but that the defendant was clearly entitled to a verdict and judgment. 
Upon a reconsideration of the case upon a motion for a re-argument, 
the court says: “As an ordinary rule it may be safely assumed that 
upon an undisputed state of facts the court in which an action is 
pending may render the judgment which the law requires without 
the aid or advice of a jury, and that such action by the court does not 
violate any of the maxims of the laws.” The fact being undisputed 
that the gold for which this action was brought was not stowed in the 
usual place, but in another part of the vessel where it was exposed to 
a different risk (and to increased hazard save only against barratry 
and theft) from that to which it would have been exposed had it been 
stowed where there the defendant had a right to assume it would be 
stowed, it follows as a very plain proposition that the stowage under 
the ballast and cargo was a fact material to the risk, and the judge 
should have so charged the jury as requested. The judgeshould also 
have charged as he was requested to do, almost in the very language 
and according to the evidence of the only underwriter examined as 
an expert in behalf of the plaintiff, that the risks to which the gold 
was exposed in this unusual place were different in kind or degree 
from those to which it would have been exposed if stowed in the 
usual place for the stowage of specie. If these questions depended 
upon the testimony of witnesses the evidence was conclusive, and a 
verdict in disregard of it should have been set aside, and the plaintiff 
was therefore entitled to a direction for a verdict in accordance with 
it. If the questions were for the court and jury, irrespective of the 
testimony of experts as to the materiality of the change of place for 
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the stowage, then as a matter of law the defendant was entitled toa 
verdict upon this policy upon the evidence, and upon the direction of 
the judge, and the finding of the jury that the stowage of specie under 
the ballast and cargo was stowage in an unusual manner and place, 
and that the fact of such stowage was concealed from the defendant. 
There was no room or place for holding, either by the court or jury, 
that such unusual stowage was a fact not material to the risk. Its 
materiality is too obvious to be submitted to a jury, and it was error 
to permit a verdict to pass for the plaintiff upon the ground of the 
immateriality of this fact under the circumstances of this case. The 
risk was not the risk assumed by the defendant, and the policy never 
attached. It is sufficient that the risk resulting in loss was not the 
same as that assumed by the defendant. The underwriter had the 
right to elect whether he would assume the actual risk, and to fix the 
premium. But it was also an increased risk. If the facts can be 
varied upon a re-trial, the plaintiff may upon some ground other than 
that already considered recover; but upon the exceptions taken at 
the trial, defendant upon this branch of the case is.entitled to a re- 
versal of judgment. 

These views render it unnecessary to consider many of the excep- 
tions taken by the defendant upon the trial, some of which present 
questions of interest ; but as they mostly relate to the shipment of 
gold they become unimportant if the gold was not covered by the 
policy. Among the questions thus elimated from the case as present- 
ed is the alleged illicit character of the voyage and its effect upon the 
contract. Many of the questions of evidence are also unimportant 
by reason of the effect given by us to the undisputed evidence and the 
clear change in the risk by the irregular stowage of the gold. Whether 
the policies were procured by false representations in respect to the 
character, credit, position and history of the plaintiff was properly 
submitted to the jury. The evidence that the policies were issued in 
reliance upon such representations was not so clear and conclusive as 
to authorize a withdrawal of the question from the jury. The testi- 
mony of the vice-president of the defendant is explicit that he should 
have declined the risk upon the gold had he supposed that it was to 
be stowed under the ballast or the cargo, but when he comes to speak 
upon the effect and influence of the representations in respect to the 
plaintiff he is not as explicit, but says he should have depended a 
good deal upon the standing of the house offering the risks, and 
leaves it somewhat in doubi as to the extent his action was influenced 
in taking the risks by the statements made to him in respect to the 


= 


ig AA A 


<SPAN 





782 Report of Decisions. [ Oct., 


personal character and standing of the plaintiff. Again, there was 
evidence touching the actual character, history and standing of the 
plaintiff, and the truth of the statements made to the defendant, which 
made it eminently proper that the whole question upon this branch 
of the defense should be submitted to the jury. Several exceptions 
were taken to the exclusion and admission of evidence upon minor 
points, which, as they may not be repeated upon another trial, we do 
not deem it important to consider. Exceptions were also taken to 
several of the refusals of requests by the defendant to charge the jury, 
none of which we deem it important to refer to. For the errors sug- 
gested, and without considering the other questions, which will not 
necessarily arise upon another trial, the judgment must be reversed 
and a new trial granted, costs to abide the event. 
All concur. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1875. 


Error to the U. 8. Circuit Court for the Eastern District of Arkansas. 


FRANKLIN FIRE INS. CO. or Pariapetrn, 
Plaintiff in Error, 


vs. 


JAMES L. VAUGHAN. 


The goods had been purchased by V., the insured, of F. and left in the store of H., 
an auctioner, for sale. V. agreed that the first proceeds of thesale should be 
paid to F., to the amount of $3,150, and if H. advanced any money upon the 
stock, he was authorized to retain possession of the goods as security. 

Held, that the interest of the insured in the property was absolute. 

The application stated that the valuation was made by the applicant, and agreed 
that it was true, so far as known to him, and so far as it was material to the 
tisk. The valuation given was $12,000, andthe amount insured $6,000. Sales 
before the fire amounted to $653, and the jury found the value of the remainder 
destroyed to be $7,204. 

Held, that the actual valuation was $7,857. 
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Held, that the value of a stock of goods is not usually indicated by the purchase 
_ Such goods are often bought to sell at retailand at a profit. What may 


e expected to be obtained for them under such circumstances may reasonably 
be considered their value. 


Held, that in the absence of evidence of fraudulent intention this was not such an 
over-valuation as would avoid the policy. 


Hont, J. 


In seeking to recover the amount insured upon his goods destroyed 
by fire, the insured was bound to prove only his policy, his loss, and 
the service of preliminary proofs. This proof he made. 

The insurance was for $2,500. The jury found the value of the 
goods destroyed by fire to be $7,204. 

Defense is made on the ground of a violation of that condition of 
the policy which provides, that “ if the interest of the assured in the 
property is not absolute it must be so expressed in the policy, other- 
wise the insurance shall be void,” and of a misstatement in answers 
ing that there was no incumbrance on the property insured. 

‘ The insured had bought the goods of one Flowers. Thoy were in 
the store of Harris & Co., auctioneers, at the time of the purchase, 
and were left there for sale by and under the direction of Vaughan, 
the purchaser. It was agreed by him that the first proceeds of the 
sale should be paid to the vendor to the amount of $3,150, and if the 
auctioneers advanced money upon the stock they were authorized to 
retain possession and control of the goods as their security. There 
is no evidence, or claim, that any such advance was made. 

We see nothing in the writing produced to justify the claim that 
the property insured was incumbered, or that any person other than 
the vendor had any interest in it, or that the title of the insured was 
not absolute. The property was sold to the insured in April, 1873, 
and the evidence showed that when so sold it was in the auction store 
of Harris & Co., for sale. The goods remaining there, the purchaser 
took possession and proceeded to make sale of them, as was also proved 
on the trial. The writing produced contains no limitation of Vaughan’s 
title, and expresses no right of possession or control in any per- 
son other than himself, except in the event that Harris & Co. should 
make advances. The paper stipulated that Harris & Co. might hold 
the possession and control of the goods as security for their advances. 
There was no such stipulation in favor of the vendor. He did not 
profess to retain any right in the goods or any control over their pos- 
session. So far as he was concerned Vaughan had the full power of 
disposition. His claim was upon the money realized from the sales, 
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To bring his claim into enjoyment it was necessary that sales should 
first be made, and Vaughan, and Harris & Co. as the agents of 
Vaughan, were entrusted with thisduty. The goods were and the pro- 
ceeds of the goods when sold would be, the property of Vaughan. 
His agreement as to the proceeds did not affect his title or estate. 
While it is possible that, in the event of a fraudulent combination to 
defraud him, Flowers might have invoked the aid of a court of equity 
in securing the proceeds of the sales, there is nothing to affect the pre- 
sent title of his vendee. It may be likened to the familiar case of an 
insurance upon a house in the name of the mortgagor, which he pro- 
mises to hold for the benefit of the mortgagee. While, under certain 
circumstances, equity would interfere in behalf of the mortgagee, it 
can scarcely be doubted that, until the occurrence of such circum- 
stances, the mortgagor is the owner of the policy and its fruits. 

A defense was also sought to be made on the ground of the over- 
valuation of the goods by Vaughan when he obtained the insurance. 
The policy was preceded by an application in this form: “ Applica- 
tion of James L. Vaughan for insurance, etc., in the sum of $6,000, on 
the property specified. The value of the property being estimated by 
the applicant.” 

Valuation “on stock, etc., $12,000 ; sum to be insured $6,000 ; rate 
3-10 of 2 per cent ;” which statement was signed by Vaughan and 
agreed to be true so far as it was known to him, and so far as it was 
material to the risk. This was on the 23d of March, 1873. The fire 
occurred on the 5th day of May, 1873. 

The sale of goods after the purchase, and before the fire, amounted 
to the sum of $653. The jury found the goods, which were actually 
destroyed, to have been worth $7,204. These two sums show the 
value of the goods, to wit, $7,857. 

The value of the goods was to be estimated by the applicant. He 
gave this estimate at $12,000, and there is not the slightest evidence 
that such was not his honest estimate of their value. Insurance agents, 
as well as other persons, know with what partiality most men estimate 
their property, and how much more valuable they esteem it when their 
own than when it is their neighbor’s. They do not object to this prin- 
ciple when the premiums are received for issuing policies. It is only 
when losses occur that they seek to apply the more rigid test of actual 
value. 

The value of a stock of goods is not always, nor usually, indicated 
by its purchase price. Such goods are often bought in the country to 
sell at retail, and at a profit. What may be expected to be obtained 
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for them under such circumstances may reasonably be considered their 
value, and that the owner and purchaser should estimate them at 
much more than he gave for them, and should hope and expect to 
make large gains and profits upon their sale, was no doubt under- 
stood by the agent making the insurance. 

The counsel for the plaintiff in error, in his brief, concedes that it is 
not every over-valuation which will avoid a policy, but he objects to the 
charge of the judge, that to produce this result the over-valuation must 
be “grossly enormously” in excess of the truth. It is hardly just to 
the judge holding the circuit, or to the claimant, that the charge should 
rest upon this statement. The judge undoubtedly said “that if the 
valuation was grossly enormously in excess of the value of the goods, 
then the burden is cast on the plaintiff of showing that he acted hon- 
estly and in good faith in making the valuation, and that it was not 
made for any fraudulent purpose or with any fraudulent intention, 
but was an honest and unintentional error.” He did not, however, 
say that nothing less than this would have that effect. He said, also: 
“The law exacts the utmost good faith in contracts of insurance, both 
on the part of the insured and the insurer, and a knowing and willful 
over-valuation of property by the insured, with a view and purpose of 
obtaining insurance thereon for a greater sum than could otherwise 
be obtained, is a fraud upon the insurance company that avoids the 
policy.” * * “It is a question of good faith and honest intention 
on the part of the insured, and though he may have put a value on 
his property greatly in excess of its cash value in the market, yet if 
he did so in the honest belief that the property was worth the valua- 
tion put upon it, and the excessive valuation was made in good faith 
and not intended to mislead or defraud the insurance company, then 
such over-valuation is not a fraudulent over-valuation that will defeat 
a recovery.” 

Looking at the whole charge, as we must do, we think the jury were 
correctly instructed, and that there was nothing said to which the com- 
pany can properly except. 

The judgment should be affirmed. 





SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from Cook. 


KNICKERBOCKER INS. CO. 
US. 


SAMUEL A. TOLMAN.* 


Application for a change of venue on account of local prejudice was refused. 


Held, that the granting of a change of venue in civil cases is not discretionary, and 
it was error to refuse it. 


An averment in the declaration that appellees were interested in the property to 
the value of $5,000, made under a videlicit, is good on general demurrer against 
an objection that the value of the property destroyed had not been averred. 


The policy insured the property against loss by fire, and permitted other insurance. 
A subsequent clause provided that insured should not recover any greater pro- 
portion of loss than the amount insured bore to the whole sum insured. 


Held, that it was not necessary to aver in the declaration to what extent the pro- 
perty was insured in other companies. 


Judgment reversed. 


Watxer, J. 

Appellees obtained a policy of insurance from appellants to the 
amount of $25,000, on a large “ stock of drugs, liquors, paints, oils, 
dye stuffs and such other articles as are usually kept by wholesale drug- 
gists, contained in a certain brick building known as No. 35 South 
Water Street, Chicago.” The loss occurred by fire during the life of 
the policy. Appellants refusing to make payment on the loss, ap- 
pellee brought an action of assumpsit on the policy. The plea of the 
general issue was filed with special pleas, and a trial was had result- 
ing ina verdict and judgment against defendants, and they appeal. 

*-Decision filed June 30, 1876. , 
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It is first urged that the court below erred in refusing a change of 
venue, on the application of appellants. The petition was based on 
the ground of the prejudice of the inhabitants of Cook County. 

On turning to the petition and notice we find that they are strictly 
in conformity to the requirements of the statute. And inasmuch as 
the granting of a change of venue in civil cases is not discretionary, 
the court below erred in not allowing the motion. This is the require- 
ment of the statute, and such has been the uniform construction given 
toit. Barrows vs. People, 11 Ills., 121;; Commercial Ins. Co. vs, Mehl- 
man 48 Ill. 316, and other cases in our reports. 

It is insisted that the defense has no merit, but is purely technical. 
This may all be true, but still it is a right that is secured to the party 
by an express provision of the statute, and must be obeyed. All know 
that the courts have no power to repeal, modify, or even mitigate any 
requirement of the statute. Ifa reversal in this case works a hard- 
ship, appellee should have permitted the change of venue to be made 
without opposition. He saw the petition and notice, and must have 
known that they were strictly in conformity to the statute, and they 
entitled appellants to » change of venue. Hence he has contributed 
to produce the hardship of which he now complains. Counsel must 
have known that it was error to refuse the motion, and hence should 
have yielded to the change of venue, but failing to do so he cannot 
urge us to relieve him against the error he has procured in the record. 
If the statute is harsh, or if it works hardship, the remedy is in the hands 
of the General Assembly and not in either of the other departments of 
the government. 

It is urged that the declaration does not aver the value of the pro- 
perty destroyed. It avers that. appellees were interested in the pro- 
perty to the value of $5,000. This averment is made under a videlicit, 
and is certainly good on general demurrer, or in arrest of judgment, al- 
though it might have been bad on special demurrer. But we presume 
appellant does not seriously rely on so trifling an objection. 

It is urged that the declaration did not aver to what extent the pro- 
perty destroyed was insured in other companies. Appellants having 
filed the general issue, we are at a loss to understand how appellant 
can suppose this objection can arise on this record. We presume he 
must know that it, if it had any force, must be urged on demurrer, and 
that too before the declaration is traversed. This is so elementary 
that we presume all members of the profession know and under- 
stand it. 

But if it could be raised, we do not understand it as having any force 
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The general rule is that where a right is conferred by a clause absolute 
and unconditional in its terms (but this right is limited in a subsequent 
clause by a condition or exception) the pleader is not required to nega- 
tive the condition or exception, but it is for the defense to plead it. 
But when the condition or exception is contained in or referred to by 
the clause giving the right, then the plaintiff must set out and negative 
the condition or exception. See1 Chit., Pl. 256, and previous decisions 
of this court. Now there was no condition or exception contained in 
the body of this policy. It insured the property against loss by fire, 
and permitted other insurance. And this declaration was sufficient. 
If the clause that appellees should not recover any greater proportion 
of loss than the amount hereby insured bears to the whole sum insured 
had been contained in the clause agreeing to insure the property, then 
it may be the position of appellants would be correct. But this latter 
clause is in a subsequent place in the policy, and falls within the rule. 
The rule applies to suits on statutes as well as on contracts, and is 
well illustrated in actions on penal bonds with conditions annexed. 
Until our statute changed the practice it was the uniform course to 
declare on the bond, leaving the defendant to set up the condition 
by plea. 

We deemed it unnecessary to notice the other objections urged. It 
is the province of the jury to weigh and consider the evidence, and it 
would be unfair in us to discuss it on this record, but it is proper to 
leave it for another jury to pass upon, under proper instructions from 
the court. But for the error in not allowing the motion for a change 
of venue the judgment of the court below is reversed, and the cause 
remanded. 

Judgment reversed. 





1876.]} Knickerbocker Ins. Co. vs. Gould et al. 


SUPREME COURT OF ILLINOIS. 


Error to Du Page. 


KNICKERBOCKER INS. CO., or Curcaao, 
vs. 


JOHN 8S. GOULD er at.* 


The policy provided that the insured in case of loss ‘‘ shall give immediate notice 
thereof in writing, and shall render to the company a particular account of said 
loss in writing.” Also that payment should be made sixty days ‘after due 
notice and proofs” made by the insured were received at the company’s office. 

Held, that the word ‘‘immediate ” must be liberally construed. It is enough that 
due diligence, without any unnecessary delay, was used. 

The plaintiff's property, a large manufacturing business, was destroyed by the great 
Chicago fire, which also swept away defendant’s office. Time was absolutely 
necessary to comply with the requirements. The goods were burned on the 
8th or 9th of October, and an inventory made out and presented to the com- 
pany on the 13th of November. 

Held, that this was due diligence under the circumstances. 

Proofs of loss are proper evidence that such proofs were made and delivered. 

Whether due diligence has been used may be ordinarily regarded as a question of 
fact for the jury, but where there is no dispute as to the facts or circumstances, 
it may be regarded as a question of law. 


Acceptance of a notice of loss defective in form, without objection by the company, 
is a waiver of sufficient notice. Buta company is not concluded by a notice 
not served in time because no objection is interposed when service is made. 


After the amount payable on a fire policy becomes due the insured is entitled to 
interest. 

A new trial will not be granted where newly discovered evidence is of the nature 
of impeaching and cumulative evidence. 


Judgment affirmed. 


Crata, J. 


This was an action of assumpsit brought by John S. and William 
Gould, in the Superior Court of Cook County against the Knicker- 
bocker Insurance Company of Chicago, on a policy of insurance of 


* Opinion filed June 30, 1876, 
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$2,500 on certain goods contained in the mill of the plaintiff, located 
at the corner of Beach and Polk Streets, in Chicago, which was de- 
stroyed by the Chicago fire of October, 1871. 

On the motion of the defendant the venue of the cause was changed 
to Du Page County, where a trial was had before a jury, resulting in 
verdict and judgment in favor of the plaintiffs for $2,905.41. 

It is first urged that the judgment cannot be sustained because timely 
notice of the loss was not given by the insured to the company. The 
policy provides that “In case of loss, the assured shall give immediate 
notice thereof in writing, and shall render to the company a particu- 
lar account of said loss in writing under oath, stating the time, origin, 
etc.” ‘The goods mentioned in the policy were burned on the 8th or 
9th of October, 1871. Alter the fire an inventory of the goods de- 
stroyed was made out and delivered to the secretary of the company 
on the 13th day of November following. No objection whatever was 
made by the company in regard to the form of the proof, nor was any 
objection interposed that previous notice of the loss had not been 
given, but the proofs of loss were retained. Nothing was paid on the 
policy, nor did the company take any action in regard to the claim. 

It will be observed that the language employed in the policy in re- 
gard to notice and proof of loss is peculiar: “In case of loss the as- 
sured shall give immediate notice thereof in writing, and shall render 
to the company a particular account of said loss in writing.” 

The language used would seem to indicate that it was the intention 
that notice of loss and proofs of loss should be furnished the company 
at the sametime. Unless the two portions of the sentence are closely 
connected by the word and, it is not indicated in the first clause to 
whom the notice shall be given, nor is there any time specified in the 
last clause when proof of loss shall be rendered. 

If this construction be the correct one, then the word immediate 
must receive a liberal construction in order to carry out the manifest 
intent of the parties, as it is apparent that it was impossible immediate- 
ly to furnish proofs of loss. 

This view seems more reasonable by referring to another provision 
in the policy, which is as follows: “do insure etc. to the amount of 
$2,500 against all such immediate loss or damage as may occur by fire 
etc., to be paid sixty days after due notice and proofs of the same, 
made by the assured, are received at the office of this company.” 

Here the word due notice, not immediate notice, is used, and the loss 
that may occur is to be paid sixty days after notice and proofs are re- 
ceived. If it had been within the contemplation of the contracting 
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parties not to require notice and proofs of loss to be given at the 
same time, it is but reasonable to presume the payment of loss would 
have been specified to be made sixty days after notice of loss given 
or sixty days after proof of loss. When all the provisions of the poli- 
cy are considered together we therefore feel warranted in giving the 
word immediate a liberal construction. This too is in harmony with 
the authorities. 

In the Peoria Marine and Fire Ins. Co. vs. Lewis, 18 IIl., 553, 
where the question arose whether the notice of loss had been given 
within the time required by the conditions of the policy, it was said 
“The provision in the conditions that, notice is forthwith to be given 
of the loss, means within a reasonable time under the circumstances 
—the use of due diligence.” 

May, in his work on insurance, states the rule in regard to notice of 
loss thus: “If the notice be required to be forthwith, or as soon as 
possible, or immediately, it will meet the requirements if given with 
due diligence under the circumstances of the case, and without un- 
necessary and unreasonable delay, of which the jury are ordinarily to 
be the judges.” 

Under the rule here announced, which is substantially the same as 
held by this court in the case cited supra, the question presented is 
whether the notice given under the circumstances was a substantial 
compliance with the provision of the policy. 

The fire which consumed plaintiff's property was a general confla- 
gration. It spread over and consumed more than one hundred acres 
of the principal business portion of the city of Chicago. Business of 
all kinds was demoralized, and to a great extent suspended. The office 
of the defendant, together with its books and papers, were destroyed. 

The plaintiffs, who had been engaged in a large manufacturing 
business, held a large number of policies of insurance on their proper- 
ty. Time was absolutely necessary for them to arrange their papers, 
procure the necessary blanks, and learn the location of the offices of 
the insurance companies before they could give notice of loss and 
furnish proofs. 

Under all the circumstances of the case we cannot say there was an 
unreasonable delay. To give the word immediate a literal interpreta- 
tion would defeat the ends of justice, and in a case of this kind re- 
quire of the insured an impossibility, as the office of the company had 
been destroyed, and the plaintiffs had no information as to the loca- 
tion of the office or agents of the company, and hence it was impossi- 
ble forthwith to give the notice and furnish proofs of loss. 
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It is also urged that the averments of the declaration were not 
sufficient as to the value of the property destroyed, and the amount of 
other insurance on the same. Whether the declaration would have 
been regarded sufficient on demurrer is a question that does not arise, 
as no demurrer was interposed. We perceive no variance between 
the proof introduced and the declaration, and we are aware of no 
ground upon which the court could have sustained the motion of the 
defendants to exclude the evidence from the jury. Had the defendants 
regarded the declaration insufficient, the proper mode to reach the 
defect was by demurrer. 

It is also claimed that the court erred in permitting the proofs of 
loss to be introduced as evidence. of the kind, value and amount of 
property destroyed. Upon an examination of the record we do not 
find the proofs were introduced for the purpose indicated. The 
record discloses the fact that the proofs were offered in evidence—for 
what purpose however the record is silent ; they were objected to, but 
upon what grounds does not appear ; the objection was overruléd and 
the evidence was admitted to the jury. 

It was proper to introduce in evidence the proofs of loss, for the 
purpose of establishing the fact that such proofs, were made and de- 
livered to the company as was required by the terms of the policy, 
and such no doubt was the object and purpose of the evidence. 

The amount of loss seems to have been fully established by testi- 
mony entirely independent of the proofs of loss. Nor do we see any 
force in the objection that parol proof was admitted of the amount of 
insurance held by the plaintiffs on the property in other companies. 
It was certainly competent to establish by parol proof the fact that 
plaintiffs were insured in other companies, and the evidence of the 
amount of such insurance cannot be said to be proving the contents 
of a writing by parol. , 

There was no issue involved which required the production of the 
policies held in other companies. Their terms and conditions were of 
no importance and it was not necessary to establish their contents. 
It is next urged that the courterred in giving plaintiffs’ third and 
fourth instructions, which were as follows : 

3. If the jury believe from the evidence that there was such a loss 
of the property described in the declaration herein as is therein set 
out, then they are authorized in determining for themselves from all 
the facts and circumstances of this case, as developed by the evidence, 
whether or not after said loss the plaintiffs gave immediate notice 
thereof in writing to defendant. 
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4, If the jury believe from the evidence that there was a loss of the 
property described in the declaration, as therein stated, and that 
after said loss the plaintiffs did not‘give immediate notice thereof 
in writing, yet if they at the same time find from the evidence that on 
or about November 13, 1871, the plaintiffs submitted to defendant 
proofs of said loss, as required by the policy of insurance herein intro- 
duced, and defendant accepted the same and retained the possession 
thereof from thence thereafter, and made no objection to the plaintiff’s 
not having given immediate notice of said loss in writing, either at the 
time said proofs were submitted or at any time thereafter, then the 
jury are authorized in finding that defendant waived such immediate 
notice in writing as is above mentioned. 

Whether due diligence has been used in giving the required notice 
may be regarded as a question of fact which is ordinarily left to the 
jury, to be determined from all the circumstances in the case bearing 
upon the question. May on Insurance, sec. 462; Edwards vs. Balti- 
more Ins. Co., 3 Gill., (Md.,) 176. But where there is no dispute in 
relation to the facts and circumstances bearing upon the question of 
diligence in giving the notice, then the question may be regarded as 
one of law for the court. May on Insurance, sec. 462; Kemble vs. 
Howard Fire Ins. Co., 8 Gray, 33. 

The facts in regard to the diligence used in this case were not con- 
ceded, but were controverted before the jury, and therefore we see no 
error in the third instruction. As to the fourth instruction we are 
satisfied it is erroneous. 

If a notice of loss was given defective in form, and the company 
received it and pointed out no defect and made no objection thereto, 
such would no doubt be regarded as a waiver of a sufficient notice ; 
but a failure to give notice in time rests entirely upon a different 
ground from a failure to give notice in due form. The reason is 
obvious. Where a defective notice is given, if the company points out 
the defects the insured can supply them by a new notice, and if the 
company fails to point out the objections they may very properly be 
regarded as waived ; but a notice not served in time rests on a differ- 
ent principle. If the company makes objection the insured cannot 
remedy the defect ; it is too late, and hence there is neither reason nor 
necessity for the company to speak, or be concluded by its silence. 
We do not think that an insurance company is concluded by a notice 
of loss not served in time, for the reason that no objection is inter- 
posed at the time service is made, and therefore the instruction as 
given was not correct. 
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But while the instruction failed to lay down the rule correctly it 
could do no injury to the defendant, as notice of loss was under all the 
circumstances given within the time required by the policy. We can- 
not therefore reverse on account of the error contained in the instruc- 
tion. The first instruction of plaintiffs is objected to because it 
authorized the recovery of interest in case the verdict should be in 
favor of the plaintiffs. 

After the amount of money named in the policy became due we are 
aware of no reason why it would not draw six per cent. interest. The 
policy was a contract providing for the payment of money at a cer- 
tain time, and as such it was proper for the jury in fixing the amount 
of the verdict to allow interest. This point was expressly decided in 
Peoria Marine and Fire Ins. Co. vs. Lewis, 18 Ill., 553, and we ob- 
serve no reason to change the rule there announced. 

The last point relied upon by the defendant is that the court erred 
in refusing a new trial on the ground of newly discovered evidence. 
Upon an examination of the affidavits presented on the motion we 
are satisfied the testimony newly discovered is in part in the nature 
of impeaching evidence and the rest is merely cumulative. We 
understand the rule to be well settled that a new trial will not be 
granted where the evidence is of this character. After a careful 
examination of the whole record we are satisfied it contains no sub- 
stantial error. The judgment will therefore be affirmed. 

Affirmed. 





Womer vs. Lamar Ins. Co. 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from the Superior Court of Cook County. 


HELEN WOMER 
vs. 


LAMAR INS. CO.* 


Appellant recovered a judgment for $1,500 against the Lamar Ins. Co. a bankrupt. 
Prior to the recovery the policy had been assigned to an agent of the People’s Ins. 
Co., in which the Lamar risks had been reinsured for $500, on his representa- 
tions that he was an adjuster of the Lamar, and if it ever paid more than 25 per 
cent. appellant would be entitled to as much as any one else. The judgment 
was for the balance of the claim. The master appointed to take proofs disal- 
lowed the claim. 


Held, that the master’s decision might be appealed from, 
Held, that the claim should be allowed. 
Order reversed. 


SuHetpon, J. 


Helen Womer, appellant, recovered a judgment for fifteen hundred 
dollars against the Lamar Insurance Company, by default on its pol- 
icy of insurance to her, on the 11th day of February 1873, in the Su- 
perior Court of Cook County. 

On the 28rd day of October, 1872, Edwin Burnham and Edwin R. 
Burnham filed their creditor’s bill against the Lamar Insurance Com- 
pany and others. The bill was taken pro confesso, and the court ap- 
pointed George Chandler receiver of the Lamar Insurance Company. 
On the 18th of January, 1873, the court among other things ordered 
the receiver from his collections “to pay the costs of the proceedings, 
and then to pay the complainants herein, and all other creditors of the 


* Decision filed June 80, 1876, 
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Lamar Insurance Company who shall come in and file their claims un- 
der this decree, pro rata, or share and share alike, until all of the de- 
mands against the said corporation shall be paid in full.” Afterward 
the court further ordered that it be referred to a master “to take proof 
in due form of law of all claims against said Lamar Insurance Com- 
pany which may be presented to the receiver, and ascertain the amounts 
thereof, and whether the same are just and valid claims against said 
corporation.” The appellant presented to the receiver and filed with 
the master the claim of her said judgment. After hearing proofs, the 
master reported adversely to the allowance of appellant’s claim, finding 
that the judgment obtained by appellant against the company was 
void, she having previously assigned the policy of insurance on which 
the judgment was recovered, and that there was not sufficient evidence 
to show that Gunnison, who purchased the policy, had any authority to 
represent the Lamar Insurance Company. The court below, upon ex- 
ceptions to the master’s report, confirmed the same, from which or- 
der of confirmation this appeal is taken. 

It is first objected that the appeal does not lie. This precise ques- 
tion was decided by this court in favor of the right of appeal in Der- 
rick vs. Lamar Insurance Company, atthe September term, 1874, which 
was the case of an appeal from the disallowance of a like claim which 
had been presented and filed in this same proceeding of this credi- 
tor’s bill against the Lamar Insurance Company. 

In the proofs before the master, there appeared on the back of the 
policy of insurance upon which the judgment was obtained, an assign- 
ment in writing of the policy by appellant to one A. R. Gunnison, and 
that this was previous to the judgment, appellant admitting she had 
received five hundred dollars from Gunnison, and that the judgment 
was taken for the remainder. 

The Lamar Insurance Company had had its risks reinsured by the 
People’s Insurance Company of San Francisco. Gunnision was the 
agent of the latter company. The proofs before the master went to 
show that there was no real assignment of the policy to Gunnison as 
a purchaser, but that the transaction with him, as understood and be- 
lieved by appellant, was an adjustment and settlement of her loss un- 
der the policy with Gunnison, as the adjuster of the Lamar Insurance 
Company, he representing himself to be such, and that the Lamar In- 
surance Company was not able to pay more than twenty five cents on 
the dollar, when in fact it was able to pay all of its losses in full ; 
that the adjustment was made on that basis, and $500 paid by Gun- 
nison to appellant, he saying that if the Lamar Insurance Company 
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ever paid more than twenty-five cents on the dollar, appellant would 
be entitled to as much as any one else ; that on the completion of the 
adjustment Gunnison requested appellant to sign the assignment, 
which she accordingly did, the assignment then being in blank as to 
the name of the assignee, and there having been no talk of an assign- 
ment to anybody. Gunnison’s name appears signed to the assign- 
ment as a‘subscribing witness. 

We are of opinion that under the proofs exhibited before the mas- 
ter, the claim of appellant should have been allowed, and that tle ex- 
ceptions to the master’s report should have been sustained. 

The order of confirmation of the master’s report will be reversed and 
the cause remanded for further proceedings. As suggested in Der- 
rick’s case, we think the proper course would be for appellant to pre- 
sent her claim in the way of a petition to the court, making Gunnison 
a party, so that he may be brought before the court, and afforded an 
opportunity to assert whatever interest he may claim. 

Order reversed. 


SUPREME COURT OF MICHIGAN. 


June Term, 1876, 


METROPOLITAN LIFE INS. CO., or New Yor, 
vs. 


MELISSA ETHIER, ror uss, Ere. 


Where the notice of defense expressly alleged fraud in the representations made 
to the company regarding the health of the applicant, and averred that te pol- 
icy was procured thereby ; Held, that a refusal to admit the application in evi- 
dence because the notice did not assert in direct terms that the representations 
were contained in the application was error calling for reversal of judgment. 


E. Cant, for Plaintiff in Error. 
B. J. Brown, for Defendant in Error. 
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Cootzy, J. 


We think the court erred in excluding the application for insurance 
upon which the policy issued, and the evidence offered by the defense to 
show that the representations contained therein regarding the health 
of the applicant were untrue and fraudulent. The ruling appears to 
have been based upon a supposed defect in the notice of defense. But 
we think this notice, though informal, was sufficient to let in this de- 
fense of fraud. It expressly alleged fraud in the representations made 
to the insurance company regarding the health of the applicant, and 
averred that the policy was procured thereby. It is true that the no- 
tice does not assert in express terms that the representations were con- 
tained in the application, but the application is referred to, and the 
plaintiff could not have been misled when it was offered in evidence 
as containing the fraudulent representations. 

We do not find any other error in the record. When the Fultman- 
letter was offered and received in evidence there was some showing of 
his agency for the insurance company which would justify its recep- 
tion. The cross-examination of the witness who had given it showed 
that he really had no knowledge on the subject ; but the plaintiffs in 
error made no motion to strike out the evidence of the letter, and con- 
sequently are not in position to complain now. 

For the error in excluding the defense of fraud, the judgment must 
be reversed with costs, and a new trial ordered. 

Graves, CaMPBELL, and Marston, JJ., concur. 





MISCELLANEOUS. 


The following summary of cases is from various sources, not official. 


Fire.—Liability of tenant for destruction by fire. 

A bill was filed by Edward Ely, the appellant, for the purpose of 
obtaining the benefit of the insurance upon the premises of which he 
was the tenant. David Ely, one of the appellees, leased the premises 
to appellant, the lease containing covenants on the part of the lessee 
that he had received the premises in good order and condition ; that 
he would keep them in repair at his own expense, and at the end of 
the term would deliver the same up to his lessor in as good order and 
condition as when they were entered upon by him. The title to the 
property was in Mrs. Caroline D. Ely, wife of David J. Ely, who in 
her own name had procured policies of insurance on the building upon 
the premises leased. The building was destroyed by fire, anda new 
one erected by the tenant. Held, under the covenants in the lease, 
that the tenant must sustain the whole expense of rebuilding ; that a 
court of equity could not impose upon the owner a portion of such 
cost ; that the insurance money was as much the money of Mrs. Ely 
as that derived from any other source ; that a tenant has no equity to 
compel his landlord to expend money received from an insurance 
office in rebuilding the premises destroyed, or to restrain the land- 


lord from suing for the rent until the premises are rebuilt. 
Ely vs, Ely. 


Frre.— Tenant not liable for destruction by fire. 

A lessee is not responsible for demised property accidentally con- 
sumed by fire, unless by his covenant he has made himself so. 

A covenant to “ redeliver or restore the property in the same condi- 
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tion or plight,” or-other words of like import, do not bind the tenant 
to rebuild, in case of casual consumption by fire. Such covenant 
amounts to an agreement to take ordinary, reasonable care of the 
property, according to'its nature, and to surrender possession at the 
expiration of the term. 

But a covenant to “repair” generally, or to “uphold and repair,” 
imposes the loss (by casualty) on the tenant. Fowler and Morse vs. 
Payne, 49 Miss. R.; Leavitt vs. Fletcher, 10 Allen, 119; Abby vs. 
Billups, 35 Miss. R., 680, 631 ; Co. vs. Pritchard, 6 Term R., 750; 
Maggott vs. Heansberger, 8 Leigh, 536-7; Harris vs. Nicholas, 5 
Minu.; Nase vs. Berry, 22 Ala., 383, 391; Phillips vs. Stephen, 16 
Mass., 238 ; Warner vs. Hitchens, 5 Barb., 667 ; McIntosh vs. Lowe, 
49 Barb., 554 ; Wainscott vs. Silvers, 13 Ind., 300. 

Levy vs. Dyers. 





